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Retail prices of goods and services once again hit an 
all-time high, thus causing a 1.1 point rise in the 
September 15 Consumers’ Price Index to 186.6. The 
former high was 185.5 on July 15, 1951, which remained 
unchanged on August 15. Chief cause of the rise: 
2.7 per cent increase in the apparel index. 


Employees average weekly earnings in manufacturing 
rose only slightly in August to $64.72. However, July’s 
drop in the durable goods industries was largely re- 
covered by a jump of over $1.00 to $70.26. There was 
a slight decline in nondurable earnings to $57.87. 


Again the labor force took a drop from July’s peak of 
64,382,000 to 63,186,000 in September. August’s total, 
64,208,000. Although nonfarm employment declined 
almost 912,000, it was still 639,000 over last Septembe:. 


From June’s high point for the year, new unemploy- 
ment benefit claims followed their seasonal pattern 
by dropping from 1,118,000 to 1,086,000 in July. 


The month of August found no change in the number 
of new strikes—total, again 425. On the other hand, 
man-days of idleness were the highest for the year at 


2,750,000, compared with 1,750,000 in July. 


Although July’s sizeable eight-point dip in the index 
(1935-1939=100) was largely recovered by September’s 
rise in industrial production to 220, the increase did 
not regain second-quarter levels. August’s index was 
218, whereas the average for the first six months 
was 222. 


Manufacturers’ sales increased only slightly in August 
to $22,700 million, about $250,000 less than last Au- 
gust’s. Inventories also continued their steady rise 
from July, 1950, so that at the end of August they 
were almost 38 per cent higher than a year ago. 


Like manufacturers’ sales, sales of retailers rose in 
August to $12,075 million—still, however, below last 
August’s sales by more than $600,000. Inventories 
continued downward from April’s peak to $17,785 
million. 


Increased stability appeared evident in September’s 
wholesale prices, even though the index (1926=100) 
rose 0.4 points from September 4’s 176.8 to 177.2 for 
the week ending October 2. Although textile prices 
dropped substantially, the very small decline in indus- 
trial prices was not sufficient to offset the rise in the 
general index. 


There was very little change in new construction 
outlays in September. Preliminary estimates indicate 
September’s total to be $2,446 million, as compared 
with August’s $2,437 million and last September’s 
$2,461 million. 
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Recognition of Picketing 


Under the NLRA 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


PPARADOXES are not rare, but they are 
nevertheless almost always interesting. 
The Taft-Hartley Act, everyone thought, 
was designed to ease the situation some- 
what for employers—to erase certain in- 
equities which thoroughgoing prosecution 
of Wagner Act policies had created for 
them.’ New York State, on the other hand, 
has gone along with its “little Wagner Act” 
—no legislative attempt has been made 
there to correct such inequities as may 
have arisen under the Wagner Act type of 
legislation. Yet, in one of the areas of 
inequity to which attention has been most 
often and most resoundingly directed, 
namely, the situation where a nonrepre- 
sentative union uses coercive techniques to 
secure representative status, the New York 
State Labor Relations Board has offered 
employers a measure of relief, while the 
National Labor Relations Board consist- 
ently refuses similar relief.2 Thus the para- 
dox: Employers find relief under “pro-union” 
legislation of the Wagner Act type in pre- 
cisely the same situation where relief is 
denied them under the allegedly “pro- 
employer” Taft-Hartley Act. Last month 


we examined the New York legal doctrines 
applicable to the case in which a minority 
union demands recognition as exclusive 
bargaining representative of all employees 
in the appropriate bargaining unit. This 
month we shall examine the federal law 
applicable to the same situation. 

The relevant background of modern labor 
relations principles is the same under fed- 
eral law as was sketched in last month’s 
article. The union which represents a ma- 
jority of employees in an appropriate bar- 
gaining unit is the exclusive representative 
of all employees in the unit; the employer 
is under a legally enforceable obligation to 
bargain with such a union. A corollary of 
this principle is that the employer may not 
bargain with any other union, and the 
corollary gains strength and cogency from 
other aspects of modern labor relations 
legislation. The principle of free employee 
choice of representatives is relevant here. 
Theoretically, employees are to be repre- 
sented by unions of their own choosing; 
under the Taft-Hartley Act, neither the 
employer nor any union is lawfully privi- 
leged to coerce employee choice of bargain- 





1See, for example, Senate Report No. 105 on 
S. 1126, 80th Cong., 1st Sess., p. 10; reproduced 
in 1 Legislative History of the LMRA, 1947, at 
p. 416. 
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2? For the New York decision, see 2 Labor Law 
Journal 723, 725 (September, 1951). The NLRB 
decisions are discussed presently in this article. 
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ing representatives.* Moreover, the employer 
may not “assist” any union in acquiring 
the status of exclusive bargaining repre- 
sentative; he may not, subject to qualifica- 
tions not relevant here, discriminate either 
in favor of or against any particular union.‘ 


This is the background against which one 
must weigh the problems raised when a 
minority union, or a union which repre- 
sents no employees in the bargaining unit, 
seeks recognition as exclusive bargaining 
representative of all employees in the unit. 


[are can be no disputing the prin- 
ciples which we have just sketched. 
Years ago, while operating under the Wag- 
ner Act, the NLRB created the sharply 
significant Midwest Piping doctrine,’ and, 
although the federal courts of appeals tend 
occasionally to qualify the doctrine,’ the 
NLRB has stayed more or less with it. The 
Midwest Piping doctrine holds it an unfair 
labor practice for an employer to recognize a 
union as exclusive bargaining representative 
of his employees when it is clear that a 
question of representation exists. In the 
Midwest Piping & Supply case the existence 
of a question of representation was made 
clear by the fact that another union had 
claimed majority status, but obviously a 
question of representation may exist even 
though there is only one union involved; 
there need only be doubt of that union’s 
majority status. When such doubt exists, 
the employer takes a risk in recognizing 
the union; for recognition of a nonmajority 
union is a form of interference in employee 
affairs which may violate Section 8 (a) (1) 
of the NLRA, or a form of assistance to 
unions which may violate Section 8 (a) (2). 
The Midwest Piping doctrine is an example 
of the modern labor relations principle 
which exacts from employers “neutrality” 
in the organizing affairs of their employees. 


The ideal under the Wagner Act was an 
employee choice of bargaining representa- 
tion completely free of employer coercion; 
the ideal under the Taft-Hartley Act is an 
employee choice completely free of union 
coercion as well as employer coercion. 
This expansion, evidenced by the Taft- 
Hartley grant to employees of the right to 
refrain from unionization and by the spe- 
cific outlawing of union restraint or coer- 
cion of employees who are exercising the 





right to refrain from unionization, forms an 
integral part of the basic question with 
which we are presently concerned: the 
forms of relief available when a minority 
union pickets for recognition. 

Analysis of the problem is complicated 
by the National Labor Relations Board’s 
subtle shifts in approach and emphasis in 
the years since the enactment of the Taft- 
Hartley Act. Shortly after Taft-Hartley 
became law, the NLRB ruled that it would 
entertain an employer’s petition for an elec- 
tion where a union had demanded and 
picketed for recognition, even though the 
union disclaimed representative status at 
the NLRB hearing. A union’s disclaimer 
of representative status will be honored, the 
NLRB noted, but only where the disclaimer 
is clear and unequivocal. And a disclaimer 
is not clear and unequivocal, concluded the 
NLRB, where the union continues picket- 
ing. Such was the holding in Matter of 
Coca-Cola Bottling Company,’ where the 
NLRB directed an election. 

On the surface, the NLRB has not over- 
ruled the Coca-Cola case, but other facts 
and circumstances have robbed it of most 
of its significance. In short, the NLRB in 
more recent days has made it extremely 
easy for unions to satisfy the requirement 
of a “clear and unequivocal” disclaimer of a 
right to immediate recognition. Thus, in 
the relatively recent Smith’s Hardware case," 
the Board refused to entertain employer’s 
election petition in circumstances not actu- 
ally different from those prevailing in the 
Coca-Cola case. The union in the Smith 
case demanded recognition; when the em- 
ployer refused, the union began picketing 
with “unfair signs.” This picketing con- 
tinued after the employer filed an election 
petition with the NLRB. Before the NLRB 
decision on the employer’s petition was 
handed down, the union notified the em- 
ployer that it represented none of his em- 
ployees. The union had apparently learned, 
or been taught, something. It did not dis- 
continue the picketing after having con- 
fessed that none of the employees had 
selected it as bargaining agent. On the 
contrary, the picketing continued. But the 
placards carried by the pickets were 
changed to read: “This firm does not em- 
ploy members of the Retail Clerks Union. 
Please do not patronize.” Supplementing 














* Taft-Hartley Act, Secs. 8 (a) (1) and 8 (b) 
(1) (A). 

4See footnote 3 and also Sec. 8 (a) (2). 

5 Midwest Piping & Supply Company, Inc., 
63 NLRB 1060 (1945). 

® NLRB v. Standard Steel Spring Company, 
18 LABOR CASES { 65,675 (CA-6, 1950). 
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72 CCH Labor Law Reports (4th Ed.) { 8442, 


80 NLRB, No. 161 (1948). 
8 Cooper, d.b.a. Smith’s Hardware Company, 


2 CCH Labor Law Reports (4th Ed.) { 10,763, 
93 NLRB, No. 187 (1951). 
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and pointing up these modifications, the 
union argued at the election hearing that 
the NLRB should dismiss the employer’s 
petition for an election because the dis- 
claimer of representative status eliminated 
the “question of representation” which must 
exist before the Board may direct an elec- 
tion. We have seen the New York State 
Labor Relations Board reject a similar ar- 
gument.® But the NLRB accepted it; the 
employer’s petition in the Smith case was 
rejected. The union’s picketing and other 
boycott activities‘ were not inconsistent, 
said the NLRB, with its disclaimer of 
representative status. 


Of the many similar cases, two will show 
how the Board is applying its new stand- 
ards of “clarity” and “unequivocalness.” In 
the Hamilton case,” where an employer peti- 
tion was again dismissed, the union had 
said that it did not represent any employees 
of the employer, but it nevertheless picketed. 
The employer contended that the union was 
picketing for recognition; the union, how- 
ever, contended that it was picketing to 
organize the unorganized employees. “We 
are unable to find,” said the Board panel, 
composed of Chairman Herzog and Board 
Members Murdock and Styles, “that the 
Unions by their picketing and related con- 
duct have cast substantial doubt upon their 
“clear and unequivocal disclaimer currently 
to represent the Employer's employees. 
Rather, we are of the opinion that the 
Unions’ conduct in this case constituted 
nothing more than a determined effort to 
organize the employees involved.” ™ 


In the General Paint case,” the unions 
which demanded recognition informed the 
employer with engaging frankness that they 
did not represent a majority of his em- 
ployees and, furthermore, that they did not 
intend to solicit membership. After the 
employer petitioned for an election, the 
unions began picketing and blacklisting the 
employer. The placards. identified the em- 
ployer as a nonunion manufacturer. At 
about the same time the unions stated, in a 
letter to the employer, that they disclaimed 
any interest as employee representative, and 
also that they were not interested in any 
contractual arrangements. Why the picket- 
ing continued was not explained. But this 
possibly illuminating inquiry did not inter- 
est Board Members Murdock, Houston and 


Styles, who dismissed the employer’s peti- 
tion for an election. Significantly, however, 
Chairman Herzog, who had participated in 
the Hamilton dismissal of the employer’s 
petition, dissented in the General Paint case, 
as did Member Reynolds, who has been 
insisting generally that the Board must 
accept employer petitions in most cases.” 


Clearly, the General Paint case is the most 
egregious example of the equivocation which 
lies implicit in the continuance of picketing 
while disavowing majority status. But it is 
essentially not different from the Hamilton 
case, and thus it may indicate that the 
sensible Board chairman has changed his 
point: of view. Patently, the unions in 
General Paint were applying coercive pres- 
sure to secure immediate recognition con- 
trary to employee choice; this was made 
clear by their statement that they did not 
intend to engage in further noncoercive 
solicitation of membership. But the Hamil- 
ton case is at bottom the same, from all 
relevant and important points of view. 
Pftketing for organizational purposes is 
only fictionally different from picketing for 
immediate recognition. The same kind of 
pressure on both employer and employees 
exists in either case; furthermore, the union 
is trying to force the employer to coerce 
his employees in either case; and finally, 
the union’s basic desire—the desire for ex- 
clusive bargaining status—is the same in 
either case. The only difference relates not 
to the conduct of the union, or its effects, 
but to the union’s explanation of its con- 
duct. To make legal decisions vary on such 
a basis seems peculiar, if not unique. 


~.O MUCH, at any rate, for one type of 

relief, and a modest one at that, which 
might have been made available where a 
minority union pickets for recognition. The 
short answer seems to be that relief in the 
form of an election at the employer’s request 
is as a practical matter not available, for it 
is only necessary for the picketing union to 
write a letter informing the employer of 
what the whole world already knows— 
namely, that the picketing union does not 
represent a majority of employees in the 
appropriate bargaining unit. Once the union 
has written such a letter it need not fear 
that the Board will embarrass it, or permit 
the employees to register their desires, by 
ordering an election. 





® Footnote 2. 

%” Hamilton’s Ltd., 2 CCH Labor Law Reports 
(4th Ed.) § 10,733, 93 NLRB, No. 193 (1951). 

11 See footnote 10. Cf. Gamble-Skogmo, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 10,781, 
93 NLRB, No. 272 (1951). 
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12 General Paint Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 10,985, 95 NLRB, No. 


68 (1951). 
1% For Member Reynolds’ position, see his dis- 
senting opinion in Nylint Tool, 77 NLRB 642 


(1948). 
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One might have thought that other fea- 
tures of the Taft-Hartley Act would afford 
some measure of relief against a kind of 
conduct so clearly in conflict with the fun- 
damental labor relations principle of free 
employee choice: the prohibition of union 
restraint or coercion of employees, for ex- 
ample. The fact is, however, that relief 
from this source is likewise unavailable, 
under the NLRB interpretation of the rele- 
vant sections. These sections are two: (1) 
Section 7, which declares the right of em- 
ployees to refuse to participate in organiza- 
tion and concerted action, and (2) Section 8 
(b) (1) (A), which outlaws union “restraint 
or coercion” of employees exercising that right. 


It must be remembered that union or- 
ganizers have comprehensive and effectively 
protected rights in regard to solicitation of 
membership among employees.“ Speaking 
generally, the employer may not take any 
action which will tend to interfere with 
these organizational and soliciting rights. 
He may not mistreat union organizers; may 
not threaten reprisals against those wo 
participate in organizational affairs; in short, 
may not coercively interefere with self- 
organizing activities. Moreover, the em- 
ployer is under a duty to permit such activities 
to be brought on to the working premises, 
to the extent that they will not interfere 
with work schedules; and this usually means 
that the employer may not prohibit solicita- 
tion on company premises during free time, 
such as lunch periods.” Finally, if other 
meeting places are not available, as in com- 
pany towns, the employer must make avail- 
able to the union any meeting place which 
has previously been made available to others 
for purposes analogous to union meetings.” 


All this suggests that there is no lack of 
opportunities for peaceful, persuasive or- 
ganizational activities. And when, in spite 
of these opportunities, unions are unsuc- 
cessful in organizing employees, one might 
conclude that the employees if left to the 
“free choice” which underlies modern labor 
relations legislation, are simply not inter- 
ested in union representation. Going fur- 
ther, one might conclude that any action 
taken by unions beyond such peaceful per- 
suasion and solicitation would appear prima 
facie to be the kind of restraint or coercion 
at which Section 8 (b) (1) (A) was aimed. 





“UCH a conclusion would seem sound, 

at any rate, where the union engages in 
picketing for organizing purposes. For 
everyone knows that picketing, for organiz- 
ing or any other purposes, is a coercive 
measure. When a union pickets for either 
organizing or recognition purposes, it is 
placing pressure on the employer; if the 
picketing is effective, it threatens the very 
existence of the business picketed. -And 
pressure on the employer inevitably be- 
comes pressure on the employees: A threat 
to the existence of a business is a threat to 
the jobs of the employees participating in 
that business.” One might say, then, that 
organizational picketing threatens reluctant 
employees with loss of their jobs, unless 
they give in and join the union. Now, a 
threat of discharge by an employer, ad- 
dressed to employees who are engaging in 
Organizing activities, is always held a vio- 
lation of Section 8 (a) (1) of the NLRA, 
which prohibits employer coercion of em- 
ployees exercising their right to engage in 
organizing activities.” Since organizational 
picketing poses the same kind of threat, 
constitutes exactly the same kind of eco- 
nomic coercion, when addressed to em- 
ployees who are exercising their right to 
refuse to join a union, should not such 
picketing be held a violation of Section 
8 (b) (1) (A), which prohibits union re- 
straint or coercion of employees exercising 
their right to refuse to engage in organizing 
activities? 

The NLRB’s answer is in the negative. 
As long ago as 1948, in the famous Perry 
Norvell case,” the Board indicated that it 
was not going to give the same scope to 
the term “coercion” in Section 8 (b) (1) (A) 
as it had given to the term “coercion” in 
Section 8 (1) of the Wagner Act (8 (a) (1) 
of the Taft-Hartley Act). “Coercion” as 
used in Section 8 (b) (1) was not meant to 
include economic coercion, the Board ruled; 
it was mednt, according to the Board, to 
include only physical coercion or, at most, 
direct, personal threats of economic re- 
prisal voiced by union organizers. Organi- 
zational strikes and picketing by minority 
unions, the Board concluded, were not to 
be considered forms of “coercion” outlawed 
by Section 8 (b) (1) (A). 

(Continued on page 878) 





% For a comprehensive collection of authori- 
ties on all the points of law stated in this 
paragraph, see 2 CCH Labor Law Reports 
(4th Ed.) § 3700-7 3840. 

13 Republic Aviation Corporation v. NLRB, 
324 U. S. 793 (1945). 

%*NLRB v. Stowe Spinning Company, 16 
LABOR CASES { 64,991, 336 U. S. 226 (1949). 
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17 Cf. Building Service Employees v. Gazzam, 
339 U. S. 532 (1950), discussed in 1 Labor Law 
Journal 675 (June, 1950). 

1% The cases in point are collected in 2 CCH 
Labor Law Reports (4th Ed.) { 3770. 

19 Perry Norvell Company, 80 NLRB, No. 47 
(1948). 
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Cyclical Trends in Labor Relations 


IF JUDICIAL DECISIONS PARALLEL THE THINKING OF THE 
AMERICAN COMMUNITY, THEN THE JUDICIAL TREND IN LABOR 
LAW SEEMS TO BE HEADING BACK TO ITS STARTING POINT 


ECENT DECISIONS in the field of 

labor disclose a tentatively developing 
circular pattern which partakes of, or re- 
flects, the political, technological and even 
social bias of the American community. The 
Spenglerian historical cycle here finds its 
counterpart in an over-all labor cycle which 
has seemingly returned to its original base 
of restrictionism, with federal and state 
enactments in the post-World War II pe- 
riod coming but now to a judicial head, and 
the required acceptance of legislative desires 
being even somewhat furthered by a degree 
of judicial inclination. 

These statutory and decisional views 
may be grouped* to highlight the govern- 
mental trend of recent years, with the shift 
in legislative and judicial mores more easily 
disclosed by reference to particular deci- 
sions and their after-effects. Two cycles 


are here studied, the Thirteenth Amend- 


ment one and that involving the due prov- 
ess clauses of both the Fifth and Fourteenth 
Amendments, with the latter cycle broken 
into three aspects, namely, picketing and 


By MORRIS D. FORKOSCH 





Mr. Forkosch is a member of the 
New York bar and professor of 
labor law at Brooklyn Law School 





legislation, picketing and free speech, and 
picketing and its objectives. 


Thirteenth Amendment 


The changing cyclical judicial attitude 
concerning the Thirteenth Amendment stems 
from the early English and then American 
conspiracy doctrines, fought by labor as 
a threat to its very existence, into the con- 
cepts found in the application of the Sher- 
man Antitrust Act. In all such theories the 
American courts harked back to the Eng- 
lish common law and divorced themselves 
only when a legislative mandate so decreed 
—for example, the Norris-LaGuardia Act 
and its state offspring.? Thus freed of the 





1The present “‘groupings’’ embrace the Thir- 
teenth Amendment and the due process clauses 
of the Fifth and Fourteenth Amendments, with 
the commerce clause (Art. I, Sec. 8, cl. 3) being 
left for a future discussion. 


Cyclical Trends in Labor Relations 





2 For a fuller and more detailed discussion of 
the entire field, see the writer’s ‘‘Equity Versus 
Taft-Hartley Injunctions,’’ 24 Temple Law 
Quarterly 277 (1951), reprinted in 2 Labor Law 
Journal 444 (1951). 
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Sherman constrictions insofar as “lone- 
wolf” action® for self-betterment * was con- 
cerned, the power thereby granted to unions 
caused Mr. Justice Jackson to exclaim that 
“With this decision, the labor movement 
has come full circle.” * 


But even this extreme swing of the pen- 
dulum did not exempt unions from all re- 





strictions, for violence and illegality * could 
always be curbed else anarchy result;* al- 
though at times the courts stretched this 
doctrine to a breaking point. While “vio- 
lence” may be somewhat easily equated 
with “physical,” thereby enabling the in- 
troduction of real evidence and proof to 
build a record, the term “illegality” involves 
subjective personal elements which high- 





3 By lone-wolf action it is not meant that a 
local or an international must act strictly ‘‘on 
its own,’’ since it is labor in its general aspects 
which is undoubtedly embraced by the courts’ 
decisions. Thus, two different craft unions may 
seemingly cooperate and not be held under a 
conspiracy indictment. 

*Mr. Justice Brandeis in Dorchy v. Kansas, 
272 U. S. 306, 311 (1926), said: ‘‘The right to 
carry on business—be it called liberty or prop- 
erty—has value. To interfere with this right 
without just cause is unlawful. The fact that 
the injury was inflicted by a strike is some- 
times a justification. But a strike may be illegal 
because of its purpose, however orderly the 
manner in which it is conducted... .’’ 

5 Hunt v. Crumboch, 9 LABOR CASES { 51,214, 
325 U. S. 821, 830 (1945). 

* Even in these situations, however, the Nor- 
ris-LaGuardia Act tempered the issuance of 
judicial relief. Construing New York’s baby 
act (Civil Practice Act, Sec. 876-a) in May’s 
Furs & Ready to Wear v. Bauer, 2 LABOR CASES 
7 18,579, 282 N. Y. 331, 341 (1940), Judge Finch 
held that it was drafted for the express purpose 
of being applied to ‘‘wrongdoing,’’ for if the 
union ‘‘has not been guilty of unlawful activi- 
ties, perforce no injunction would issue even 
in the absence of section 876-a.’”’ 

™ This, of course, raises the question of why 
governments are instituted, their powers and 
the proper exercise thereof (the Declaration of 
Independence gives one view of this picture); 
but in any event some form of government must 
be in being. Aside from any theory of self- 
preservation (see Chief Justice Vinson’s opinion 
in Dennis v. U. 8., 71 S. Ct. 857, 863 (1951)), 
the conflicting interests of private parties must 
be resolved in some manner and, says John 
Stuart Mill’s utilitarianism, the state resolves 
them. The Holmesian interest doctrine, and 
also the Brandeisian, likewise stem from this 
approach. 

8 This is best exemplified in Chief Justice 
Taft’s two early decisions of American Steel 
Foundries v. Tri-City Central Trades Council, 
257 U. S. 184 (1921), and Truax v. Corrigan, 
257 U. S. 312 (1921), both cases being decided 
in December, just two to three months after 
he had become Chief Justice. In the Tri-City 
case the Chief Justice’s statement of facts 
(pp. 195-200) recounted the violence; but in 
his opinion he emphasized, besides the actual 
encounters, the psychological aspects of the 
picketing. ‘‘In the present case the 3 or 4 
groups of picketers, were made up of from 4 to 
12 in a group. They constituted the picket line 
‘ . assaults and violence ensued. ... All in- 
formation tendered, all arguments advanced and 
all persuasion used under such circumstances 
were intimidation. They could not be other- 
wise. It is idle to talk of peaceful communica- 
tion in such a place and under such conditions. 
The numbers of the pickets in the groups con- 
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stituted intimidation. The name ‘picket’ in- 
dicated a militant purpose, inconsistent with 
peaceful persuasion. The crowds they drew 
made the passage of the employees to and from 
the place of work, one of running the gauntlet. 
Persuasion or communication attempted in such 
a presence and under such conditions were any- 
thing but peaceable and lawful. .. . picketing 
thus instituted is unlawful and can not be 
peaceable and may be properly enjoined.’’ 
(Pp. 204-205.) 

Although permitting ‘‘missionary’’ picketing 
of one man to an entrance, the over-all judicial 
control and restriction of picketing was never- 
theless not based solely upon violent or illegal 
conduct but also upon subjective aspects, that 
is, the Justice’s personal beliefs dehors any 
factual record to support such reasoning. Two 
weeks later his Corrigan decision went another 
step further in stretching this personal bias to 
an invalidation of Arizona's 1913 anti-injunction 
law. Under this law peaceful picketing could 
not be enjoined and, since no physical violence 
whatsoever was dis@osed in the particular case, 
the Justice referred to the ‘‘libelous attacks,’’ 
the ‘‘abusive epithets’’ and ‘‘the threats of in- 
jurious consequences to future customers’’ 
(p. 327), which were not persuasion but a 
“compelling [of] every customer or would-be 
customer to run the gauntlet of most uncomfort- 
able publicity,’’ etc. (p. 328), so that ‘‘Violence 
could not have been more effective. It was 
moral coercion by illegal annoyance and ob- 
struction and it was thus plainly a conspiracy.’’ 
(P. 328.) In other words, the plaintiff's prop- 
erty right (restaurant business) was injured 
by conduct which a state statute permitted, and 
since the former was constitutionally protected 
(Fourteenth Amendment, due process clause) 
and the Arizona statute infringed thereon, the 
latter had to be denounced. 

“‘A law which operates to make lawful such 
awrong... deprives the owner of the business 
and the premises of his property without due 
process of law and can not be held valid under 
the Fourteenth Amendment.” (P. 328.) But 
the ‘‘wrong’’ was not of a physical nature, as 
had been the situation in the Tri-City case; 
rather, now the immaterial business right was 
damaged by the immaterial psychological fear 
claimed to be engendered by the concededly 
nonviolent picketing, but again dehors any 
factual record to support such reasoning. 

Thus within a matter of two to three months 
after assuming his post, Chief Justice Taft 
served notice that personal beliefs outweighed 
factual and constitutional records (for example, 
Mr. Justice Brandeis’ dissent in the Corrigan 
case, at p. 354), discounting completely the three 
minority Justices who had swung over to Mr. 
Justice Clark (who was the lone dissenter in 
the Tri-City case), and whose undoubted con- 
version was based upon the violent-nonviolent 
respective aspects of the two cases. 
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light the dangers incident to its use.’ As- 
suming lawfulness of object or purpose still, 
“if the means used are unlawful” ” no justi- 
fication can be pleaded,” so that the pos- 
sible unlawfulness or illegality of the means 
used or the ends sought becomes the key 
question.” 

How, by whom and under what condi- 
tions is such determination of illegality per 
se to be made? In theory, it is not to be 
done by one individual who censors the 
collective judgment of the many, even though 
a superior constitution may impose limita- 
tions upon all, and certainly not by refer- 
ring to one’s personal idiosyncracies, 

“Whether a law enacted in the exercise 
of the police power is justly subject to the 
charge of being unreasonable or arbitrary, 
can ordinarily be determined only by a con- 
sideration of the contemporary conditions, 
social, industrial and political, of the com- 
munity to be affected thereby. Resort to 
such facts is necessary, among other things, 
in order to appreciate the evils sought to 
be remedied and the possible effects of the 
remedy proposed. Nearly all legislation in- 
volves a weighing of public needs as against 
private desires; and likewise a weighing of 
relative social values. Since government is 
not an exact science, prevailing public opin- 
ion concerning the evils and thé remedy is 


among the important facts deserving con- 
sideration; particularly, when the public 
conviction is both deep-seated and wide- 
spread and has been reached after deliber- 
ation. What, at any particular time, is the 
paramount public need is, necessarily, largely 
a matter of judgment... .”” 

Nonviolent legality or illegality seems 
thus to be primarily a matter for legis- 
lative action, and the judiciary, when en- 
tering the field, is forewarned to exacting 
carefulness. Assuming a state enacts legis- 
lation outlawing the closed shop, which 
statute is attacked as depriving one of a 
federal constitutional right, a conflict be- 
tween “rational standards” and “matters 
of policy” ™ is presented, which the court 
must now resolve through its “power of 
negation over measures shaped by others, 
[wherein] the indispensable judicial requisite 
is intellectual humility, and such humility 
presupposes complete disinterestedness. .. .” ™ 
Is there such judicial indifference “to public 
temper and popular wishes,” or does the 
court engage in “the resolution of conflicts 
of value”? * 

The historical cyclical view discloses that 
the Supreme Court has engaged in just such 
value judgments when the individual’s contrac- 
tual rights under the due process clause 
were involved,” and Mr. Justice Black’s 





® Violence’ and ‘‘peaceful’’ are not opposites 
and therefore mutually exclusive, at least in 
labor law, for ‘““‘The [Wisconsin] statute pro- 
vides that the picketing must be peaceful; and 
that term as used implies not only absence of 
violence, but absence of any unlawful act.’’ Mr. 
Justice Brandeis in Senn v. Tile Layers Pro- 
tective Union, 1 LABOR CASES { 17,023, 301 U. S. 
468 (1937). Thus violent picketing which in- 
jures the person is per se illegal, but even 
nonviolent picketing may be illegal where an 
unlawful object is the end desired. Giboney v. 
Empire Storage & Ice Company, 16 LABOR CASES 
{ 65,062, 336 U. S. 490 (1949). Merely because 
pickeing is factually peaceful or, rather, non- 
violent does not make it legally peaceful and 
nonenjoinable. 

%” Truax v. Corrigan, footnote 8, p. 327. 

See this writer’s ‘“‘The Doctrine of Just 
Cause Applied to Labor Cases,’’ 23 Temple Law 
Quarterly 178 (1950), reprinted in 1 Labor Law 
Journal 789 (1950), for a discussion of this doc- 
trine and its consequences. 

2 ‘*What methods and means are permissible 
in this struggle of contending forces is deter- 
mined in part by decisions of the courts, in 
part by acts of the legislatures. The rules 
governing the contest necessarily change from 
time to time. For conditions change; and, 
furthermore, the rules evolved, being merely 
experiments in government, must be discarded 
when they prove to be failures.’’ Mr. Justice 
Brandeis in Truax v. Corrigan, footnote 8, 
p. 354ff. 

% Truax v. Corrigan, footnote 8, pp. 356-357. 
See also his dissenting opinion in Duplex Print- 
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ing Press Company v. Deering, 254 U. S. 443 
(1921) (concurred in by Holmes and Clarke 
and decided before Chief Justice Taft assumed 
office), whose last paragraph states: ‘‘All rights 
are derived from the purposes of the society 
in which they exist; above all rights rises duty 
to the community. The conditions developed 
in industry may be such that those engaged 
in it cannot continue their struggle without 
danger to the community. But it is not for 
judges to determine whether such conditions 
exist, nor is it their function to set the limits 
of permissible contest and to declare the duties 
which the new situation demands. This is 
the function of the legislature which, while 
limiting individual and group rights of aggres- 
sion and defense, may substitute processes of 
justice for the more primitive method of trial 
by combat.”’ 

% Mr. Justice Frankfurter, concurring in Lin- 
coln Federal Labor Union v. Northwestern Iron 
& Metal Company and AFL v. American Sash 
é Door Company, 16 LABOR CASES { 64,898, 335 
U. S. 525 and 538 respectively (1949), p. 557. 


1% Lincoln Federal Labor Union v. Northwest- 
ern Iron & Metal Company, footnote 14, p. 557. 

16 Same as footnote 15. 
17In the Lincoln Federal Labor Union case, 
footnote 14, Mr. Justice Black’s opinion upheld 
the Nebraska and North Carolina anti-closed- 
shop statutes and, answering the union's con- 
tention that such legislation interfered with 
or deprived them of their right to contract 
with employers as both parties saw fit, he 
(Continued on following page) 
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1949 opinion in the Lincoln Federal Labor 
Union case epitomized this trend excellent- 
ly,“ although Mr. Justice Rutledge’s con- 
curring opinion called attention to a possible 
constitutional violation.” This objection 
was shared by Mr. Justice Murphy and 
both justices felt that if the majority per- 
mitted a statute to make “illegal the con- 
certed refusal of union members to work 
with nonunion workers, and more especially 


if the decision should be taken as going so 
far as to permit” enjoining such a strike, 
then they desired “a complete and thor- 
oughgoing reargument. . . before deciding 
so momentous a question.”” 

A possible but still incomplete answer to 
these Thirteenth Amendment fears was found 
18 months later, after these two justices had 
passed on, when the newly constituted bench ™ 
issued opinions in the Denver,” Greenwich,” 





(Footnote 17 continued) 

reviewed the early judicial trend away from 
the upholding of yellow-dog contracts and the 
complete liberty of contract which forced ju- 
dicial denunciation of minimum wage legisla- 
tion, etc. 

18 Lincoln Federal Labor Union v. Northwest- 
ern Iron & Metal Company, footnote 14, p. 536: 
“This Court beginning at least as early as 
1934, when the Nebbia case was decided, has 
steadily rejected the due process philosophy 
enunciated in the Adair-Coppage line of cases. 
In doing so it has consciously returned closer 
and closer to the earlier constitutional principle 
that states have power to legislate against what 
are found to be injurious practices in their 
internal commercial: and business affairs, so 
long as their laws do not run afoul of some 
specific federal constitutional prohibition, or of 
some valid federal law. . . . Under this con- 
stitutional doctrine the due process clause is 
no longer to be so broadly construed that the 
Congress and state legislatures are put in a 
strait jacket when they attempt to suppress 
business and industrial conditions which they 
regard as offensive to the public welfare. . 
Just as we have held that the due process 
clause erects no obstacle to block legislative 
protection of union members, we now hold that 
legislative protection can be afforded non-union 
workers.”’ 

%” The Lincoln Federal Labor Union case in- 
volved a Nebraska statute, but Whitaker uv. 
North Carolina was included in the same opin- 
ion, which thus decided two cases. Simultane- 
ously, AFL v. American Sash & Door Company, 
footnote 14, was decided; it involved a like 
Arizona statute, which failed, however, to pro- 
hibit discrimination against union workers also; 
but this was held not to be a constitutional 
obstacle in view of other Arizona statutes which 
closed this gap. Mr. Justice Black wrote the 
prevailing two opinions in these cases; Mr. 
Justice Frankfurter wrote one concurring opin- 
ion for all three, as did Mr. Justice Rutledge; 
Mr. Justice Murphy was the sole dissenter but 
only in the American Sash & Door case; he 
did not concur in Mr. Justice Black’s Lincoln 
Federal Labor Union and Whitaker opinion but 
did concur in Mr. Justice Rutledge’s separate 
opinion insofar as he discussed these two cases, 
but not insofar as he upheld the Whitaker case. 

In the portion of the Rutledge opinion ac- 
cepted by Mr. Justice Murphy, the Justice 
spoke of the Nebraska and North Carolina stat- 
utes as follows: ‘‘Because no strike has been 
involved in any of the statements of fact, no 
question has been presented . .-. involving the 
right to strike or concerning the effect of the 
Thirteenth Amendment. ... Strikes have been 
called in defense of the right of union members 
not to work with nonunion men. If today’s 
decision should be construed to permit a state 
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to foreclose that right by making illegal the 
concerted refusal of union members to work 
with nonunion workers, and more especially 
if the decision should be taken as going so 
far as to permit a state to enjoin such a strike, 
I should want a complete and thoroughgoing 
reargument of these cases before deciding so 
momentous a question.”’ 

Tt should be noted that no question ever 
arose concerning a Thirteenth Amendment vio- 
lation where legislation or judicial injunction 
prevented an individual from _ individually 
quitting, for such right was conceded by all. 
It was only when ‘‘concerted,’’ as opposed to 
“‘individual,’’ quitting became the focal point 
of legislative or judicial attack that any ques- 
tion arose. The majority has always made this 
distinction, denouncing only concerted activity 
under particular conditions, but Mr. Justice 
Rutledge felt that even such concerted quitting 
might come under the protection of the Thir- 
teenth Amendment. This phase he desired to 
explore further before settling an answer defi- 
nitively. 

Mr. Justice Brandeis’ earlier dissent in the 
1927 case of Bedford Cut Stone Company v. 
Journeymen Stone Cutters’ Association, 274 
U. S. 37 (1927) hinted that a possible Thirteenth 
Amendment violation might there be involved, 
and now once again the fear was so expressed; 
but an out-and-out square ruling was never 
available upon facts requiring it. The ‘‘con- 
certed activities’’ view does not meet the issue 
since it is somewhat of a pussyfooting method 
of avoidance. 

It is likewise moot whether or not Section 7 
of the Taft-Hartley Act, as with its predecessor 
Wagner Act, grants any ‘‘constitutional’’ right 
such as does the Thirteenth Amendment. There, 
“concerted activities’’ are given to laborers as 
a statautory, but not constitutional, grant: 
queere: Is this a new grant or is it merely 
a’ reiteration of the Thirteenth Amendment? 
If the latter, then it seerns queer that past 
cases have not permitted labor such rights not- 
withstanding federal or state legislation and 
decisions ‘‘denied’’ it; if the former, then it is 
because (or so it would appear) laborers never 
had such constitutional right and therefore re- 
quired a specific grant to be effectuated by 
other provisions of the acts. Which of these 
possibilities is correct, and which prevails, is 
not further discussed herein. 

1 Mr. Justice Murphy died July 19, 1949, and 
was replaced by Mr. Justice Clark, with Mr. 
Justice Minton replacing Mr. Justice Rutledge 
who died September 10, 1949. See 338 U. S., 
D. iv. 

%2NLRB v.. Denver Building 4 Construction 
Trades Council, 19 LABOR CASES { 66,347, 71 
S. Ct. 943 (1951). 

23 International Brotherhood of Electrical 
Workers v. NLRB, 19 LABOR CaSEs { 66,348, 71 
S. Ct. 954 (1951). 
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Chattanooga™ and International Rice Milling 
Company™ cases, simultaneously, in all of 
which Section 8 (b) (4) (A) of the 1947 
Taft-Hartley Act * was involved, and in 
the first three of which the section was so 
construed as to permit Board holdings or 
court injunctions denouncing and prevent- 
ing certain concerted union activity. The im- 
portant cases are the first two, the Denver and 
Greenwich decisions, which are here digested. 


In the Denver: case a general building 
contractor awarded an electrical subcon- 
tract to a nonunion firm, whereupon the 
Denver trades council picketed the job and 
all employees of the general contractor and 
his other subcontractors struck, thereby 
eventually forcing the general contractor to 
terminate the electrical subcontractor’s 
agreement; the picketing feature was ab- 
sent in the Greenwich case so that, unlike 
in the first situation, it could not be held 
to be a signal “in starting and stopping a 
[concerted] strike in accordance with by- 
laws or other controlling practices of the” * 
unions, and the question was thus squarely 
presented whether Section 8 (c)’s™ free 
speech requirements now permitted what 
Section 8 (b) (4)’s application in the Denver 
case had outlawed.” 


Mr. Justice Burton wrote for the majority 
in all these cases but only in the first three 
did Justices Reed, Douglas and Jackson 
dissent, with the latter voting merely to 
reject the majority’s interpretation, while 
the former concurred in a short Douglas 
dissent of but two paragraphs, Mr. Justice 
Douglas’ main contention was that “The 
union was not pursuing the contractor to 
other jobs. All the union asked was that 
union men not be compelled to work along- 
side nonunion men on the same job.”” The 
only distinction between the closed-shop 
Rutledge opinion and the secondary-boy- 
cott Douglas one is that in the former a 
direct employer-employee relationship did 
legally exist whereas in the latter “fortu- 
itous business arrangements” took it out of 
such primary classification. 

Nevertheless it is difficult to understand 
how the 1949 dissenters could have done 
aught but concur with Douglas so that the 
Denver, Greenwich and Chattanooga cases 
would have been decided contrariwise al- 
though but four justices would have con- 
curred in the reasons why.” Nevertheless, 
albeit indirectly, the high court has again 
seen fit either to overlook or to ignore the 
Thirteenth Amendment issue so cogently 
presented earlier in the Lincoln Federal Labor 
Union concurrence™ unless, it may be haz- 





* Local 74, United Brotherhood of Carpenters 
and Joiners v. NLRB, 19 LABOR CASES { 66,349, 
71 S. Ct. 966 (1951). 

% NLRB v. International Rice Milling Com- 
pany, 19 LABOR CASES { 66,346, 71 S. Ct. 961 
(1951). 

%61 Stat. 140-141, 29 USC (Supp. III), Sec. 
158(b) (4) (A), 29 USCA, Sec. 158(b)(4)(A). 

7715S. Ct., p. 958. 

%61 Stat. 142, 29 USC. (Supp. III), Sec. 
158(c), 29 USCA, Sec. 158(c): ‘The expressing 
of any views, argument, or opinion, or the 
dissemination thereof, whether in written, 
printed, graphic, or visual form, shall not con- 
stitute or be evidence of an unfair labor prac- 
tice under any of the provisions of this Act, 
if such expression contains no threat of re- 
prisal or force or promise of benefit.’’ 

See 71 S. Ct., p. 960. The Chattanooga 
and International Rice Milling cases add nothing 
further to the above concepts, for in the first 
case the two main contentions involved pro- 
cedural and jurisdictional questions which the 
Court resolved in behalf of the Board; in the 
second case the entire Court unanimously up- 
held the Board's dismissal of employer charges 
that a secondary boycott had occurred, Mr. 
Justice Burton pointing out that a single, geo- 
graphical incident of nonconcerted activity was 
not such a union object proscribed by the stat- 
ute as to make secondary what traditionally had 
been and still was a direct, primary employer- 
employee labor dispute involving a strike. See 
“Important Decisions: Secondary Boycott Pro- 
visions Clarified,’’ 58 American Federationist 4 
(American Federation of Labor, July, 1951), re- 
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printed in 2 Labor Law Journal 577 (September, 
1951), for a discussion of these four decisions. 


71 S. Ct., p.'953. “The picketing would 
undoubtedly have been legal if there had been 
no subcontractor involved—if the genera] con- 
tractor had put nonunion men on the job. 
The presence of a subcontractor does not alter 
one whit the realities of the situation; the 
protest of the union is precisely the same. In 
each the .union was trying to protect the job 
on which union men were employed. If that 
is forbidden, the Taft-Hartley Act makes the 
right to strike, guaranteed by § 13, dependent 
on fortuitous business arrangements that have 
no significance so far as the evils of the second- 
ary boycott are concerned. I would give scope 
to both §8(b)(4) and §13 by reading the 
restrictions of § 8(b)(4) to reach the case where 
an individual dispute spreads from the job to 
another front.”’ 

% Speculation also poses the belief that Rut- 
ledge and Murphy would have also referred 
separately to their closed-shop opinion because 
their 1949 objection had been concerned with 
“eoncerted”’ activities which had been there, 
and were now being, restrained, but with no 
present extensive discussion of Thirteenth 
Amendment application. 

#2It is not argued that the 1949 and 1951 
cases are so closely related that analogous 
rules or approaches are required. What is here 
discussed is the underlying philosophies or ju- 
dicial concepts which, applied to types of fact 
situations, caused changes over the decades. 
The Thirteenth Amendment approach is thus 
becoming more ineffective than ever before 

(Continued on following page) 
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arded, the later 1949 UAW case,” squelched 
any such view insofar as all “concerted 
activities” were involved.™ 


Since it is difficult to visualize a union 
or group acting in any but a concerted 
manner, especially under present conditions 
of union control,” the “individual” activity 
protected under the Thirteenth Amendment 
becomes a snare and a delusion which en- 
traps more often than it liberates. In this 
over-all (cyclical) aspect are not unions 
once more back in the jungle days of the 
Eighteenth Century conspiracy doctrine?” 
For even their members’ statutorily granted 
right to engage in “concerted activities” ” 
has been likewise judicially limited.” 





Due Process Cycle 


The effectiveness of the Bill of Rights and 
the due process clauses ® likewise discloses an 
over-all circularity of reasoning and appli- 
cation which has decided bearing upon the 
labor-cycle trend here discussed. One pre- 
liminary observation must be made: the 
Bill of Rights is a limitation solely and 
only upon the federal government and most 
definitely not upon states or persons,” so 
that any First Amendment rights can be 
claimed only as against federal impairment. 
The Fourteenth Amendment, however, does 
limit a state’s activities“ both substantively 
and procedurally, so that if its due process 
clause may be held substantively to embrace 





(Footnote 32 continued) 

under the press of international and national 
requirements so that mass service in the mili- 
tary seemingly finds its counterpart in mass 
service in the national interest, with the Thir- 
teenth Amendment not aiding the individual 
in either situation. 

%3 International Union, UAW v. WERB, 16 
LABOR CASES { 64,992, 336 U. S. 245 (1949). 

*% Mr. Justice Jackson wrote for a bare ma- 
jority there, saying that ‘‘nothing in the [Wis- 
consin] statute or the order makes it a crime 
to abandon work individually . . or collec- 
tively. Nor does either undertake to prohibit 
or restrict any employee from leaving the serv- 
ice of the employer, either for reason or without 
reason, either with or without notice. The 
facts afford no foundation for the contention 
that any action of the State has the purpose or 
effect of imposing any form of involuntary 
servitude.”” 336 U. S., p. 251. In the five-four 
decision, Mr. Justice Douglas wrote a dissent- 
ing opinion, shared by Black and Rutledge, 
while Murphy wrote a separate dissent with 
which Rutledge also concurred. The Thirteenth 
Amendment feature was not specifically pre- 
sented but the Murphy dissent was premised 
upon the fact that the NLRB had held that the 
partial work stoppages enjoined by the Wiscon- 
sin board, now upheld by the majority, were 
‘partial strikes’' and ‘‘concerted activities’’ and 
thus within the meaning and protection of 
Section 7 of the Wagner Act, so that Wis- 
consin was now violating such federal right. 
Since the Thirteenth Amendment applies to all 
governments and persons, it would appear that 
no state power exists to deny a concerted quit- 
ting, based upon a nonviolent or nonillegal 
reason—at least that would be the Murphy- 
Rutledge position. But in the instant UAW 
case no mention is made of such position. 

The reason apparently is twofold: that the 
earlier case had involved an historic labor atti- 
tude, that is, refusing to work beside a non- 
unionist, which had been recognized for decades, 
whereas now no such fact appeared; also, that 
a federal-state conflict was too apparent not 
to be utilized. 

If this is the correct analysis of the Murphy 
UAW reasoning then it would appear that the 
Thirteenth Amendment contention is limited to 
the fact situation embraced in the Lincoln 
Federal Labor Union case. But this, of course, 
brings up the Denver case, footnote 22, where a 
like union refusal was denounced under the 
Taft-Hartley Act. Since, however, the Thir- 
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teenth Amendment applies equally to the federal 
government, the only conclusion possible is that 
Section 8(b)(4)(A), as applied to the Denver 
facts (also to the Lincoln Federal Labor Union 
facts), was held not to conflict with the Thir- 
teenth Amendment, so that upon this reasoning 
the Murphy-Rutledge earlier Lincoln dissent 
does not represent any Justice’s opinion today 
and, as a matter of law, must be held to have 
been overruled, if it ever had a slight following. 

%5 See the writer’s ‘‘Internal Affairs of Unions: 
Government Control or Self-Regulation?’’ 18 
University of Chicago Law Review 729-745 
(1951). 

% See the writer’s ‘‘Equity Versus Taft-Hart- 
ley Injunctions,’’ article cited, footnote 2, for 
a discussion of the English common law back- 
ground upon which the early conspiracy doc- 
trine of America was based. 

37 Both the Wagner and the Taft-Hartley Acts, 
in Section 7, contain identical language giving 
employees the right ‘‘to engage in con- 
certed activities’’ for certain purposes. As to 
how these ‘‘purposes’’ were construed, see the 
subsequent discussion herein, especially foot- 
note 38. 

%In his dissent in the International Union, 
UAW case, footnote 33, p. 268, Mr. Justice 
Murphy, with Mr. Justice Rutledge agreeing, 
conceded that ‘‘We have recognized that the 
phrase ‘concerted activities’ does not make every 
union activity a federal right. We have held 
that violence by strikers is not protected .. .; 
that a sit-down strike . ..a mutiny... and 
a strike in violation of a contract . . must 
be withdrawn from the literal language of § 7.’ 

It is not here suggested that a Congressional 
desire to protect ‘‘concerted activities’’ is there- 
by dignified into a Constitutional protection 
similar to ‘‘individual activities,’’ but the point 
attempted is that when labor unions are shunted 
from the Thirteenth Amendment to a Section 7 
claim it is doubly discouraging to find such law 
narrowly interpreted. These objectives or pur- 
poses are examined under the heading ‘‘Picket- 
ing and Its Objectives.”’ 

%® Respectively the first ten amendments to the 
Constitution, and the Fifth and Fourteenth 
Amendments. 

# Barron v. Baltimore, 7 Pet. 
1833). 

“1 Not individuals’, as the Civil Rights cases 
attest, 109 U. S. 3 (1883); see also: Shelley v. 
Kraemer, 334 U. S. 1 (1948); Hamilton v. Re- 
gents, 293 U. S. 245 (1938); Scott v. McNeal, 
154 U.S. 34 (1894). 
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the same rights found in the First Amend- 
ment, then a “person”® may claim such 
First Amendment rights against a state 
through limitations which the Fourteenth 
Amendment’s due process clause (substan- 
tive) imposes. Insofar as the First Amend- 
ment is concerned, this is the law today. 


Does labor benefit in any way from such 
federal and state limitations of the due 
process clause?“ Within limits the answer 
is yes and no, for labor’s main use of the 
clause is to have the federal government 
(through the Supreme Court) denounce and 
thereby negative state efforts to regulate, 
control or restrict unionism.“ This does not 
mean that governmental legislative efforts 
have all been antiunion, for the history of 
the yellow-dog contract is direct authority 
to the contrary; “ but it does mean‘that any 
shopkeeper’s utilitarian balancing “ of bene- 
fits and losses discloses a cyclical reversion 
to the latter’s predominance. 


These plusses and minuses may be ar- 
rayed in several ways, for example, chrono- 
logically, topically, according to federal and 
state limitations, etc.; but it is proposed that 
a few topical illustrations be given which 
disclose the over-all cyclical pattern. The 
major problem“ here discussed involves 
picketing from its legislative and judicial 
approaches. 


Picketing and Legislation 


Factual, not theoretical, picketing is a 
physical occurrence which many courts 
early held per se to be bottomed upon in- 
ternal aspects of tortious conduct which 
therefore originally made it an object of 
over-all condemnation“ and court injunc- 
tion.” Such labor weapon is ordinarily uti- 
lized against: (1) the direct, or primary, 





«A corporation is likewise considered to be 
a ‘“‘person’’: Santa Clara County v. Southern 
Pacific Railroad Company, 118 U. S. 394 (1886); 
Covington Turnpike Road Company v. Sandford, 
164 U. S. 578 (1896); see, however, the dissent 
of Mr. Justice Black in Connecticut General 
Life Insurance Company v. Johnson, 303 U. S. 
77 (1938), and also Mr. Justice Douglas’ dissent 
in Wheeling Steel Corporation v. Glander; 337 
U. S. 562 (1949). 

“3 The federal government is limited directly 
by the First Amendment and the Fifth Amend- 
ment’s due process clause; the state government 
is limited by the First Amendment as em- 
braced by the Fourteenth’s due process clause 
(substantive), and also by the Fourteenth’s due 
process clause in its entirety. Thus both juris- 
dictions are limited by (somewhat) like con- 
stitutional restrictions. 

“The due process clause in its entire scope 
is here referred to, not, solely from the point 
of view of First Amendment inclusion therein. 

* The federal Erdman Act (1898), in Section 
10, made this illegal, but under the Fifth 
Amendment’s due process clause the Supreme 
Court 4enounced this legislation. Adair v. 
U. 8., 208 U. S. 161 (1908); the Fourteenth’s due 
process clause was used to invalidate the like 
1913 Kansas Act in Coppage v.. Kansas, 236 
U. S. 1 (1915); and the Supreme Court upheld 
a judicial injunction against the United Mine 
Worker's attempts to organize coal fields where 
the employees had signed such agreement. 
Hitchman Coal & Coke v. Mitchell, 245 U. S. 
229 (1917). See also Hagle Glass & Manufactur- 
ing Company v. Rowe, 245 U. S. 275 (1917). The 
National War Labor Board, during World War 
I, began a trend against such type of contract, 
and the 1926 Railway Labor Act expressly for- 
bade its use by carriers. In Téxas Railroad 
Company v. Brotherhood, 281 U. S. 548 (1930), 
the Supreme Court upheld this act and distin- 
guished the Adair and Coppage cases. The 
similar 1931 Wisconsin prohibition was upheld 
in Senn v. Tile Layers Protective Union, foot- 
note 9, and Section 3 of the 1932 Norris-La- 
Guardia Act expressly outlawed such contracts 
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generally in the federal jurisdiction. The Wag- 
ner (and likewise the Taft-Hartley) Act's Sec. 
8(a)(1)(3) permitted the NLRB to hold such 
employer contract to be an unfair labor prac- 


tice. Carlisle Lumber Company, 2 NLRB 248 
(1936), enf’'d 1 LABOR CASES { 18,050, 94 F. 
(2d) 138 (CCA-9, 1937), cert. den. 304 U. S. 


578 (1938). 

# Marx’s jibe at 
of utilitarianism. 

* Other problems can be discussed, for ex- 
ample, organizing, as was the case in Thomas 
v. Collins, 9 LABOR CASES § 51,192, 323 U. S. 
516 (1945), where the Fourteenth Amendment’s 
due process clause was used to strike down a 
Texas requirement that an organizer’s card be 
obtained before any unionist’s attempt to solicit 
members was made, even though the state offi- 
cial’s authority in issuing the card was purely 
ministerial and nondiscretionary. Free speech 
and assembly were held to be incompatible with 
the registration requirement. 

In Atchison, Topeka, and Santa Fe Railway 
Company v. Gee et al., 139 F. 582, 584 (Cir. Ct. 
Iowa, 1905) the court opined there could be ‘‘no 
such thing as peaceful picketing, any more than 
there can be chaste vulgarity, or peaceful mob- 


Mill’s English philosophy 


bing, or lawful lynching.’’ See also: Local 
Union No. 313 v. Stathakis, 135 Ark. 86, 205 
S. W. 450 (1918); Paramount Enterprises v. 


Mitchell, 104 Fla. 407, 140 So. 328 (1932); Elkind 
@ Sons v. Retail Clerks, 114 N. J. Eq. 586, 169 
Atl. 494 (1933). In Nann v. Raimist, 255 N. Y. 
307, 316, 174 N. E. 690 (1931), Chief Judge 
(later Mr. Justice) Cardozo said that ‘‘The 
injunction in this aspect is not to be sustained 
upon any theory that picketing per se is to be 


condemned as an illegal act. This court is 
committed to a contrary doctrine % 
” The Gee opinion, footnote 48, was never 


accepted as law and it was Chief Justice Taft's 
famous 1921 Tri-City opinion, footnote 8, which 
definitively upheld ‘‘peaceful,”’ i. e., nonviolent, 
picketing by permitting one ‘‘observer’’ or ‘‘mis- 
sionary’’ at each gate of a struck plant, al- 
though rejecting ‘‘militant patrolling.”’ 
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employer™ who refuses union recognition 
or better conditions and who alone has it 
legally within his direct power to grant 
such desired end; and (2) another individ- 
ual™ who has some economic or other con- 
tact with the primary employer, for example, 
buying from or selling to him, and which 
other or secondary individual may there- 
fore influence the primary employer to grant 
the demands. In either such primary (straight- 
line) or secondary (triangular) picketing 
the employees of the former may be directly 
engaged, or union organizers, not so em- 
ployed, may picket; the latter, or anyone 
not directly in an employer-employee rela- 
tionship with the primary employer,” are 
“strangers” in that no legal relationship 
exists, and such stranger picketing may be 
of the primary or secondary employer. Since 
the picketers may not only publicize their 
dispute but also request others not to pat- 
ronize the picketed, such union strike and 
picketing weapon now becomes also a boy- 
cott which may be likewise termed a pri- 
mary or a secondary boycott. Notice that 
a strike may exist without picketing or boy- 
cotting; picketing may be carried on with- 
out a strike or boycott; and boycotting is 
separable from the others. 

Considered individually, different legal 
rules may be legislatively and judicially 
forthcoming: (1) striking is, individually, 
protected by the Thirteenth Amendment, 
but concertedly appears to have “lost” any 
such protection, assuming it ever existed;™ 
(2) picketing may in its totality come under 
the constitutional free speech protections 
but, as will now be developed, this “whole- 


sale” doctrine has proved ephemeral and a 
delusion, assuming it ever did exist; (3) 
boycotting is inherently coercive “ and there- 
fore condemned by the common and mod- 
ern judicial law except as permitted by 
statutes upheld as not infringing upon oth- 
ers’ due process rights. The second and 
third of such considerations are here de- 
veloped under the due process clause. 


The Supreme Court early interpreted away 
the first major Congressional effort to reg- 
ulate judicial picketing injunctions by hold- 
ing that the 1914 Clayton Act’s Section 6 
applied only to “peaceful,” that is, nonvio- 
lent, means for “lawful” purposes,” and that 
Section 20 had to be restricted to the pri- 
mary employer’s actual employees.” The 
high court also felt that the secondary boy- 
cott provision (Section 20 (c)) “is limited 
to pressure exerted upon a ‘party to such 
dispute’ by means of ‘peaceful and lawful’ 
[sic] influence upon neutrals. . . . To insti- 
gate a sympathetic strike in aid of a sec- 
ondary boycott cannot be deemed ‘peaceful 
and lawful’ persuasion. In essence it is a 
threat to inflict damage upon the immediate 
[secondary] employer, between whom and 
his employees no dispute exists, in order to 
bring him against his will into a concerted 
plan to inflict damage upon another em- 
ployer who is in dispute with his employees.” 


Straight-line picketing was thus permitted 
as legal, whereas triangular picketing was 
condemned as not “peaceful and lawful.” * 
This Duplex rule was followed a few years 
later when a material boycott (unionists 
refusing to work on nonunion products) 





SA ‘straight line’’ extends from the em- 
ployer down to the employees who are therefore 
legally connected by this economic umbilical 
cord and thus stand in the primary relation of 
employer and employee. 

51 A ‘‘triangular’’ approach discloses that, in- 
itially, to the straight line of the direct em- 
ployer is added an offshoot from the employer 
to a third party, and that the open two-sided 
angle is closed by having a third line drawn 
from the employees to a third party. Thus, em- 
ployee picketing of the employer is a straight- 
line or direct and primary type, whereas 
third-party picketing is triangular or indirect 
and secondary. 

82 The workers or the unions may hire pickets 
to patrol the area. See, for example, the Denver 
situation, footnote 22, where the council did so. 

53 In the Bedford Cut Stone case, footnote 20, 
a material boycott was involved and Mr. Justice 
Brandeis’ dissent felt that ‘If, on the undis- 
puted facts of this case, refusal to work can be 
enjoined, Congress created by the Sherman 
Law and the Clayton Act an instrument for 
imposing restraints upon labor which reminds 
of involuntary servitude.’’ (P. 65.) 
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% See this writer’s ‘‘Secondary Boycotts Under 
the Taft-Hartley Law,’’ 1 Labor Law Journal 
1009 (1950), for a short discussion of the prin- 
ciples behind boycotts. 

% Duplex Printing Press Company v. Deering, 
footnote 13. Mr. Justice Pitney used the ex- 
pression that Section 6 ousted Sherman applica- 
tion only where unions were “lawfully carrying 
out their legitimate objects.'’ (Sic.) As to 
Section 20, he emphasized its relation to ‘‘peace- 
ful and lawful.”’ 

% Mr. Justice Pitney felt that since Section 20 
imposed ‘‘an exceptional and extraordinary re- 
striction upon the equity powers of the courts 
of the United States’’ it had to be strictly con- 
strued, and that ‘‘Full and fair effect will be 
given to every word if the exceptionai privilege 
be confined . . . to those who are proximately 
and substantially concerned as parties to an 
actual dispute respecting the terms and condi- 
tions of their own employment.” (254 U. S., 
p. 472.) 

51 254 U. S., pp. 473-474. 

% Section 20 of the Clayton Act was held, in 
the Duplex-Deering case, footnote 13, not to 
validate a secondary boycott of the type con- 
demned in Loewe v. Lawlor, 208 U. S. 274 
(1908). 
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was likewise condemned,” but the 1932 Nor- 
ris-LaGuardia Act” “established that the 
allowable area of union activity was not to 
be restricted, as it had been in the Duplex 
case, to an immediate employer-employee 
relation,”" so that the Norris Act “was 
a disapproval” of the Duplex and Bedford 
Cut Stone cases.” 


Seemingly this language, and more like 
it in the majority opinion, permitted both 
straight-line (primary) and triangular (sec- 
ondary) picketing, and boycotting when the 
Sherman or Clayton Acts were utilized to 
condemn such activities, for Section 13 (c) 
of the Norris Act so defined the employer- 
employee. relationship as to oust the court 
of jurisdiction in practically all circumstances. 
Since it was primarily under these two acts 
that employers sued for damages® or in- 
, junctions or other relief, the Norris with- 
drawal of such employer action might be 
said to be a labor cycle analogous to the yei- 
low-dog contract cycle previously analyzed.” 


The cycle is an open one and it remains, 
however, to close the federal® gap by re- 
ferring to the 1947 Taft-Hartley Act. Here 
Section 8 (b) (4) (A)-(D) now makes it an 
unfair labor practice, and Section 303 (a) 
makes it “unlawful,” for various types of 
union activity to be engaged in, including 
secondary (triangular) boycotts and juris- 
dictional strikes. Whereas under the Sher- 
man Act the federal government was dis- 
cretionarily able to seek court equity 
injunctions, the Taft-Hartley Act’s Section 
10 now mandates such governmental appli- 


cation without being restricted by the Nor- 
ris Act™ where an A, B, or C subdivision 
is alleged in a filed complaint and the gen- 
eral counsel’s preliminary investigation dis- 
closes reasonable grounds for believing the 
charge to be true, although a subdivision 
D application is seemingly discretionary. 


While a private party formerly could ob- 
tain. Clayton injunctions in a labor dispute 
and now finds the Norris Act still somewhat 
of a block thereto, the government now re- 
quires him to bring his Section 8 (b) facts to 
it and it will undertake his former legal ac- 
tivity. A party now, however, finds that such 
Section 8 (b) conduct above referred to is, in 
Section 303 (b), made the basis for a permis- 
sible suit for damages and costs, albeit only 
proved damages are allowed and not the Sher- 
man treble damages. In other words, the only 
gap the Taft-Hartley Act has failed to close is 
the criminal liability of a union under the 
Sherman Act; but two possibilities emerge: 
first, that a “sleeper” appears in Section 303 
(a) which, although it makes Section 8 (b) 
acts “unlawful, for the purposes of this section 
only,” may yet be (mis) interpreted to hold 
such unlawfulness punishable under the gen- 
eral federal statutes; second that contempt 
proceedings under the judicial injunction 
theretofore obtained may result in criminal, 
and not merely civil, contempt proceedings. 


But it may be queried whether these are 
the purposes of the law; and the language 
of Senator Taft, answering Senator Pepper 
in a floor colloquy on April 29, 1947, is 
appropos: 





5° Bedford Cut Stone Company v. Journeymen 
Stone Cutters’ Association, footnote 20. 

© 47 Stat. 70, 29 USC Sec. 101-115 (1932). 

“ U. S. v. Hutcheson, 3 LABOR CASES { 51,110, 
312 U. S. 219 (1941). 

$2 312 U. S., p. 236. 

* See Senate Report No. 105 on S. 1126, 80th 
Cong., 1st Sess., p. 17: “‘The Norris-LaGuardia 
Act has insulated labor unions, in the field of 
injunctions, against liability for breach of con- 
tract. . . . There are no Federal laws giving 
either an employer or even the Government 
itself any right of action against a union for 
any breach of contract. Thus there is no ‘sub- 
stantive right’ to enforce, in order tc make the 
union suable as such in Federal courts.’’ 

See footnote 45. An anti-injunction legisla- 
tive cycle per se under the due process clause 
also appears in that early state; and federal 
legislation harnessing such equity powers was at 
first disapproved in 1921 on due process grounds 
in Truazx v. Corrigan, footnote 8, and inter- 
preted away in the Duplex Printing Company 
case, footnote 13. But in 1937 it was upheld 
in Senn v. Tile Layers, footnote 9, and Lauf 
v. Shinner & Company, 1 LABOR CASES { 17,026, 
303 U. S. 323, these cases upholding Kansas 
and federal statutes, respectively. 
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*® Obviously, each state may promulgate its 
own rules for its own intrastate commerce so 
that, writing in 1927 before New York adopted 
its own 1935 ‘‘baby’’ Norris Act (Civil Practice 
Act, Sec. 876-a), Judge Andrews upheld straight- 
line picketing under the just cause doctrine, 
but concluded: ‘‘We do not consider so-called 
sympathetic strikes, boycotts or lockouts where 
interest is remote. Questions that may arise 
under such circumstances are not before us. 
Neither do we consider strikes or lockouts not 
connected with labor disputes, but designed to 
enforce political action.’’ Hachange Bakery ¢& 
Restaurant v. Rifkin, 247 N. Y. 260, 264, 157 
N. E. 130 (1927). The passage of the baby 
Norris Act resulted in a later comment by Judge 
Finch in the May’s Furs case, footnote 6. 


“Sections 10(j) and (h) and Section (1), 
among others, are exempt from the Norris Act's 
requirements. Douds v. Local 294, International 
Brotherhood of Teamsters, 13 LABOR CASES 
{ 64,214, 75 F. Supp. 414 (DCN. Y., 1947). 

®t On this, see the writer’s ‘‘Compulsory Arbi- 
tration Under the Taft-Hartley Act,’ shortly to 
appear in the Columbia Law Review, which 
discusses Sections 201-205 from a ‘‘sleeper”’ 
viewpoint. 
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“This provision [Section 8 (b) (4) (A)] 
makes it unlawful to resort to a secondary 
boycott to injure the business of a third 
person who is wholly unconcerned in the 
disagreement between an employer and his 
employees, The Senator will find a great 
many decisions written by my father which 
hold that under the common law a second- 
ary boycott is unlawful. Subsequently, un- 
der the provisions of the Norris-LaGuardia 
Act, it became impossible to stop a second- 
ary boycott or any other kind of a strike, 
no matter how unlawful it may have been 
at common law. All this provision of the 
bill does is to reverse the effect of the law 
as to secondary boycotts ....”% 


And:shortly afterwards, still debating the 
section, Senator Taft referred ® to the recent 
Allen Bradley case ™ where the union refused 
to permit any material to come into the 
New York City area if made by nonunion- 
ists or even other unionists, and now said 
that “The principle announced by the Sen- 
ator from Florida would make that stand 
lawful, as it is lawful today. Of course we 
propose to change the law in that respect. 
.. 2™ That is exactly what was done™ so 
that while the straight-line primary pick- 
eting or boycotting is still theoretically 
legal and nonenjoinable, dehors other cir- 
cumstances rendering it bad, the triangular 
secondary type is now again unlawful (for 
the purposes of Section 303 of the Taft- 


Hartley Act) but has additionally become 
an unfair labor practice (Section 8 (b) (4)), 
and it may again be enjoined (by the gov- 
ernment under Section 10) or made the 
basis of a private (single) damage suit 
(Section 303 (b)). What more is required 
to complete the cycle is difficult of imag- 
ination, given the present union influence 
nationally, so that picketing as a (second- 
ary boycott) method is again circumscribed 
legislatively without flouting the due proc- 
ess clause.” 


Picketing and Free Speech 


It has been earlier suggested that picket- 
ing is generally considered to be a physical 
manifestation, but there is no doubt that it 
likewise embraces nonphysical aspects, for 
example, the group opprobrium visited upon 
the hapless violator of the picket line, the 
sneers and jibes of the picketers, the mental 
squirming which penetrates even the stout 
of heart who defy the exhortation not to 
patronize, etc.“ The actions of the picket- 
ers may involve not only two or more 
assembling at a place and walking up and 
down, but also the carrying of placards, 
issuing throwaways, beseeching passers-by 
to “pass ’em by,” gesticulating and utilizing 
other bodily motions, sitting or lying down 
in the street, and even having newspaper 
advertising, loud speakers, radios and tele- 





68 93 Congressional Record 4323. 


6° ‘“‘lIndoubtedly referred’’ should have been 
suggested, for he spoke of ‘“‘The New York 
Electrical Workers’ Union’’ which is taken as 
a reference to Allen Bradley Company v. Local 
Union No. 3, International Brotherhood of 
Electrical Workers, 9 LABOR CASES { 51,213, 325 
U. S. 797 (1945). That this is, however, the 
case meant is found in Senate Report No. 105, 
footnote 63, p. 22, where this case is specifically 
referred to. 


7” Footnote 69. 
71 93 Congressional Record 4323. 


7 Senate Report No. 105, footnote 63, p. 22, 
contains the following: ‘‘Under paragraph (A) 
strikes or boycotts, or attempts to induce or 
encourage such action, are made violations of 
the act if the purpose is to force an employer 
or other person to cease using, selling, handling, 
transporting, or otherwise dealing in the prod- 
ucts of another, or to cease doing business 
with any other person. Thus, it would not be 
lawful for a union to engage in a strike against 
employer A for the purpose of forcing that 
employer to cease doing business with em- 
ployer B;: nor would it be lawful for a union 
to boycott employer A because employer A uses 
or otherwise deals in the goods of or does busi- 
ness with employer B (with whom the union 
has a dispute). This paragraph also makes 
it an unfair labor practice for a union to engage 
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in the type of secondary boycott that has been 
conducted in New York City by Local No. 3 of 
the IBEW, whereby electricians have refused 
to install electrical products of manufacturers 
employing electricians who are members of 
some labor organization other than Local No. 3. 
(See .. . Allen Bradley Company v. Local Union 
No. 3 I. B. E. W., 325 U. S. 797 [1945].)’’ 


% The latest cases are the Denver, Greenwich, 
and Chattanooga cases, footnotes 22, 23 and 24, 
respectively, together with the International 
Rice Milling Company decision, footnote 25, 
p. 961, all decided June 4, 1951, wherein the 
NLRB appeared as appellant and appellee but 
succeeded in upholding Section 8(b)(4)(A) 
against strong union attacks. 


™ Words are not merely media of idea trans- 
mission but may be ‘‘fighting words’’ (Chap- 
linsky v. New Hampshire, 315 U. S. 568 
(1942)) which are not constitutionally protected. 
Whether certain terms are innocuous and thus 
as such constitutionally protected, or whether 
they are per se ‘“‘fighting words,’’ are “‘logo- 
machies’’ with which the courts are ordinarily 
not too interested. (Chief Judge (later Mr. 
Justice) Cardozo, in Nann v. Raimist, footnote 
48, p. 318.) For a discussion of various terms 
and words which are or are not permissible, 
see Landis & Manoff, Cases on Labor Law 
(1942 Ed.), pp. 349-350, note 72; concerning the 
use of ‘‘scab,’’ etc., see pp. 351-352, note 73. 
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vision messages addressed to the public 
and fellow-unionists.” 

In other words, picketing can become 
a synthesis of various items: first and fore- 
most are the constitutionally protected con- 
cepts of free speech, press and assembly 
which are found in both the First and Four- 
teenth * Amendments and which are typi- 
fied by speech per se, the use of placards 
and the actual assembly; second may be 
found all items other than the above, some 
of which were suggested in the preceding 
paragraph. Thus “picketing” may be used 
in its first sense or in its combined first 
and second sense, from which confusion 
worse confounded stems. For, as Mr. Jus- 
tice Black has observed, “picketing may in- 
clude conduct other than speech, conduct 
which can be made the subject of restrictive 
legislation.” ” 


It is not picketing per se that is in the 
first above sense, that is restrictable by gov- 
ernment, for it is this which is ordinarily 
constitutionally protected, but rather the 
second element which may simply be desig- 
nated as “plus.”™ Picketing may thus be 
picketing or picketing-plus, and when the 
plus is condemned, then a question of sep- 
arability arises, seeking thereby to protect 


the licit from the enmeshing consequences 
of the illicit.” 

The picketing likewise may ordinarily be 
of two main types, violent and nonviolent, 
with two over-all objectives, legal (lawful) 
and nonlegal (unlawful or illegal) or, as 
just discussed, a legal or illegal plus. The 
first is considered here, whereas the second 
is discussed later, so that we here assume 
that the violent or nonviolent picketing has 
only a legal object in mind unless the con- 
trary view is expressed. Notice that the 
word “peaceful” is eschewed in such de- 
criptive classifications for to this writer 
it is ambiguous and requires much clarifi- 
cation. For example, judicial decisions abound 
in permitting “peaceful picketing,” ”. but 
primarily it is the nonviolent type of which 
they speak, for they all agree that even such 
picketing is enjoinable when its objectives, 
that is, its plusses, are illegal.” ™ 


Picketing may thus roughly be charac- 
terized as nonviolent and legal, nonviolent 
and illegal, violent and legal and violent 
and illegal. The breakdown is not fanciful 
since different fact-situations call for the 
application of different rules. For present 
purposes we here consider only the non- 
violent-legal and the violent-legal types or, 








™ More could be added but Sufficient is in- 
dicated to permit the reader to continue his own 
listing. ‘‘Obviously the line of demarcation 
between peaceful picketing, if there is any such 
thing, and that which is threatening, intimi- 
dating, or coercive, is so finely drawn as to be 
almost imperceptible. Gevas v. Greek Restaurant 
Workers’ Club, 99 N. J. Eq. 770, 780, 134 Atl. 
309 (1926). Compare this with Eachange Bakery 
é& Restaurant v. Rifkin, footnote 65, pp. 263-264: 
‘* *Picketing’ connotes no evil. It may fot be 
accompanied, however, by violence, trespass, 
threats or intimidation express or implied. No 
crowds may be collected on or near the employ- 
er’s property. The free entrance of strangers, 
customers or employees may not be impeded. 
There may be no threats—no statements oral 
or written, false in fact, yet tending to injure 
the employer’s business. We here make no 
attempt to enumerate all the acts that might 
make picketing illegal. Doubtless there are 
others. When the situation in a particular case 
comes to be reviewed by the courts there will 
be no difficulty in drawing the line between the 
acts permissible and acts forbidden.’’ 


%In the Giboney case, footnote 9, Mr. Justice 
Black referred to the use of ‘‘placards."’ 

 Giboney v. Empire Storage & Ice Company, 
footnote 9, p. 501. 

™ The ‘“plus’’ aspect must remain loose at 
present, to be filled in by future cases and 
discussions therein. In Hughes v. Superior Court 
of California, 18 LABOR CASES { 65,762, 339 
U. S. 460 (1950), Mr. Justice Frankfurter said: 
‘““*The domain of liberty withdrawn by the 
Fourteenth Amendment from encroachment by 
the states’ no doubt includes liberty of 
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thought and appropriate means for expressing 
it. But while picketing is a mode of communi- 
cation it is inseparably something more and 
different. Industrial picketing ‘is more than 
free speech, since it involves patrol of a par- 
ticular locality and since the very presence of a 
picket line may induce action of one kind or 
another, quite irrespective of the nature of the 
ideas which are being disseminated’. . . . Pub- 
lication in a newspaper, or by distribution of 
circulars, may convey the same information 
or make the same charge as do those patrolling 
a picket line. But the very purpose of a 
picket line is to exert influences, and it pro- 
duces consequences, different from other modes 
of communication. . A State may constitu- 
tionally permit picketing despite the ingredients 
in it that differentiate it from speech in its 
ordinary context. .. . And we have found that 
because of its element of communication picket- 
ing under some circumstances finds sanction in 
the Fourteenth Amendment. However 
general or loose the language of opinions, the 
specific situations have controlled decision.”’ 
(Pp. 464-465.) 

%” The Giboney case, footnote 9, p. 502: ‘But 
placards used as an essential and inseparable 
part of a grave offense against an important 
public law cannot immunize that unlawful con- 
duct from state control. . Nor can we say 
that the publication here should not have been 
restrained because of the possibility of separat- 
ing the picketing conduct into illegal and legal 
parts.”’ 

See the discussion in footnote 8, and also 
other cases throughout. 

%! For example, the Giboney case, footnote 9. 
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put another way, nonviolent picketing plus, 
and violent picketing plus, where both 
plusses are legal. 

First, however, a preliminary inquiry 
poses the question, How and why does free 
speech enter the picketing picture? When 
Jehovah’s Witnesses utilize the religious 
aspect of the First Amendment to over- 
throw state restrictions upon their public 
meetings they indirectly clarify the free 
speech and assembly aspects as well, and 
such religious sect still continues its tri- 
umphant march to Washington year in and 
year out.” But note that such First Amend- 
ment claims are not always relatable to like 
or identical picketing claims, and in a case 
decided simultaneously with the two just 
footnoted the Supreme Court upheld the 
conviction of a soap-box street orator fof 
disorderly conduct.” 

The major problem in this type of First 
Amendment claim is to analyze a state’s 
licensing requirements or street (police) 
powers, wherein the entire people are re- 
ligiously or politically involved through the 
state as their agent, as against labor pick- 
eting cases where it is ordinarily one indi- 





vidual’s rights against another’s, or at the 
most One group’s against another’s, with 
the state refereeing the dispute for either 
the individual’s (constitutional) benefit or, 
perhaps, for the community’s. In the first 
such refereeing aspect the just cause doc- 
trine plays an important part, as does the 
power of the state to interfere therein, while 
in the second the fundamental free speech 
rights of the individual are examined from 
the standpoint of the community’s better- 
ment politically and socially,” if not eco- 
nomically.” 


The free-speech-picketing identification be- 
gan with the 1937 Brandeis. dictum that 
union members might “make known the 
facts of a labor dispute, for freedom of 
speech is guaranteed by the Federal Con- 
stitution,” * and in Thornhill v. Alabama, but 
three years later, Mr. Justice Murphy 
adopted such view on a seemingly whole- 
sale scale.” The logical consequences ™ 
were immediately drawn and acted upon: a 
constitutional right now umbrellaed picket- 
ing against federal or state interference, 
control or restriction whether it was legis- 
lative or judicial in origin. Picketing, inter- 





®@ The latest case is Niemotko v. Maryland, 71 
S. Ct. 325, decided January 15, 1951, which 
reversed a Maryland decision upholding a lower 
court conviction on a charge of disorderly con- 
duct not based upon evidence of violence, etc. 
but upon the fact that the witnesses had used 
a public park without first obtaining a permit 
for their Bible talks. See also Kunz v. New 
York, 71 S. Ct. 312, decided simultaneously, 
where a Baptist minister successfully appealed 
from a similar New York conviction. 

8 Feiner v. New York, 71 S. Ct. 303 (1951). 
Here a Syracuse student made derogatory re- 
marks concerning various national and local 
officials, exhorted the Negroes in the mixed 
Negro and white crowd of about 75 to ‘‘rise up 
in arms and fight for equal rights,’’ and refused 
to stop when a police officer twice so requested, 
whereupon he was arrested and convicted. The 
six-three decision was enlivened by Mr. Justice 
Frankfurter's opinion at pp. 328-337, concurring, 
in which he traced the ‘‘Adjustment of the in- 
evitable conflict between free speech and other 
interests [which] is a problem as persistent as 
it is perplexing.’’ (P. 329.) 

% Commercial interests as such cannot utilize 
this free speech concept for private profit on a 
basis of equality with noncommercial desires, 
as in Breard v. City of Alexandria, 71 S. Ct. 920 
(June 4, 1951), where peddlers were denied First 
Amendment privileges against an ordinance de- 
claring it to be a nuisance for them to solicit 
at private homes without prior invitations, nor 
can they claim free press privileges through the 
distribution of handbills where one side is 
used for advertising purposes. Valentine v. 
Christensen, 316 U. S. 52 (1942). So also is 
state censorship of motion pictures upheld 
(Mutual Film Corporation v. Industrial Com- 
mission of Ohio, 236 U. S. 230 (1951)), and 
federal licensing of radio broadcasting sus- 
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tained (NBC v. U. 8., 319 U. S. 190 (1943)); 
although in the Paramount case (U. 8. v. Para 
mount Pictures, 334 U. S. 131, 166 (1948)) the 
Supreme Court remarked that ‘‘we have no 
doubt that moving pictures, like newspapers 
and radio, are included in the press whose free- 
dom is guaranteed by the First Amendment.’’ 
However, no decision passes squarely upon this. 
Regardless, the commercial press is neverthe- 
less subject to some governmental regulation, 
for example, labor relations (Associated Press 
v. NLRB, 301 U. S. 103 (1937)). 

85 Since unions and their disputes are involved 
in a setting which embraces commercial and 
business practices, economics, etc., it may be 
that the Supreme Court considers that un- 
hindered market forces are more to be trusted 
than state regulations. On this, see the writer's 
‘“‘Labor and Price Control,’’ in the August, 1951 
issue of the LABOR LAW JOURNAL. Be that 
as it may, the framework of labor disputes is 
a factor to be considered. 

% Senn v. Tile-Layers Protective Union, foot- 
note 9. 

87310 U. S. 88 (1940). See also Carlson v. 
California, 2 LABOR CASES { 17,060, 310 U. S. 
106 (1940), simultaneously decided. 

% Numerous review discussions occurred con- 
cerning the meaning and significance of these 
decisions, with the following being merely 
culled at random: Charles O. Gregory, ‘‘Peace- 
ful Picketing and Freedom of Speech,”’ 26 
American Bar Association Journal 709-715 
(1940); the Teller-Dodd controversy: in Ludwig 
Teller, ‘‘Picketing and Free Speech,’’ 56 Har- 
vard Law Review 180-218 (1942); E. Merrick 
Dodd, ‘‘Picketing and Free Speech: A Dis- 
sent,’’ 56 Harvard Law Review 513-531 (1942); 
and Teller ‘‘A Reply,’’ 56 Harvard Law Review 
532-540 (1943). 
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preted so as to include all such types of 
union activity, was thus to be broadly and 
loosely analyzed and generally applied ® 
even though doubts concerning the wisdom of 
such course began to creep into decisions.” 


But the emphatic 1927 language of the 
original source of the subsequent picketing- 
free speech doctrine served temporarily to 
overcome even these momentary derelictions— 
“The fact that speech is likely to result in 
some violence, or in destruction of property, 
is not enough to justify its suppression” "— 
until the tidal wave of postwar antilabor 
legislation and decisions jelled the new so- 
phisticated analysis of the original naive 


doctrine into an approach which today finds 
picketing-free-speech relegated, for practical 
purposes, to a qualified right or privilege, 
rather than an absolute constitutional right.” 


The cyclical metamorphosis is not dif- 
ficult to trace: the political and religious 
concepts of First Amendment liberties were 
seemingly transferred wholesale to the eco- 
nomic field of labor relations in the Senn 
decision by the Brandeis dictum, but in the 
same paragraph a careful qualification, foot- 
noted herein,” was placed thereon; this 
over-all “yes but no” approach was contin- 
ued in the Thornhill doctrine ™ which like- 





8» Even though violent disagreement was found 
in Cooper Company, Inc. v. Los Angeles Build- 
ing Trades Council, 3 LABOR CASES { 60,235 
(1941), the decision was declared void and thus 
reversed in 8 LABOR CASES { 62,326 (1944), on a 
motion to punish for contempt, and the Cali- 
fornia courts generally accept the Thornhill 
doctrine. See also McKay v. Retail Automobile 
Salesmen’s Local Union, 3 LABOR CASES { 60,098, 
16 Calif. (2d) 311, 106 Pac. (2d) 373 (1940); 
Renzel Company v. Warehousemen’s Union, 3 
LABOR CASES { 60,100, 16 Calif. (2d) 369, 106 
Pac. (2d) 1 (1940). 

” See, for example, the objections voiced by 
Judge Palmer in the Cooper Company case, 
footnote 89; see also the dissenting opinion in 
Washington v. Superior Court, 24 Wash. (2d) 
314, 348, 16 Pac. (2d) 662 (1945): ‘‘I believe 
that a serious mistake has been made in lifting 
picketing activities from their traditional cate- 
gory and giving them the label and connotations 
of free speech. I am of this opinion not only 
because I believe that this new concept does 
violence to the language and spirit of the 
Federal Constitution, but also because it in- 
augurates a ratio decidendi which will lead on 
to an ever-increasing volume of industrial strife 
and chaos. 

“Picketing is not cast in the mold of free 
dom: it is economic warfare. Nor is it speech, 
in the sense that it is intended to convey 
legitimate information which the public seeks 
and desires to know. Members of the public 
do not approach a picket line to be educated, 
but, rather, endeavor to keep as far away from 
it as possible in order to avoid embarrassing 
situations.”’ 

Mr. Justice Brandeis, in Whitney v. Cali- 
fornia, 274 U. S. 357, 378 (1927). 


*% See the language of the court in Mitnick v. 
Furniture Workers Union, 124 N. J. Eq. 147, 
151-152, 200 Atl. 553 (1938). 


*% The entire paragraph of the opinion fol- 
lows: ‘‘Clearly the means which the statute 
authorizes — picketing and publicity — are not 
prohibited by the Fourteenth Amendment. 
Members of a union might, without special 
statutory authorization by a state, make known 
the facts of a labor dispute, for freedom of 
speech is guaranteed by the Federal Constitu- 
tion. The state may, in the exercise of its 
police power, regulate the methods and means 
of publicity as well as the use of public streets. 
If the end sought by the unions is not forbid- 
den by the Federal Constitution, the state may 
authorize working men to seek to attain it by 
combining as pickets, just as it permits capital- 
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ists and employers to combine in other ways to 
attain their desired economic ends. The Leg- 
islature of Wisconsin has declared that ‘peace- 
ful picketing and patrolling’ on the public 
streets and places shall be permissible ‘whether 
engaged in singly or in numbers’ provided this 
is done ‘without intimidation or coercion’ and 
free from ‘fraud, violence, breach of the peace, 
or threat thereof’. The Statute provides that 
the picketing must be peaceful: and that term 
as used implies not only absence of violence, 
but absence of any unlawful act. It precludes 
the intimidation of customers. It precludes any 
form of physical obstruction or interference 
with the plaintiff's business. It authorizes giv- 
ing publicity to the existence of the dispute 
‘whether by advertising, speaking, patrolling 
any public street or any place where any per- 
son or persons may lawfully be’; but precludes 
misrepresentation of the facts of the contro- 
versy. And it declares that ‘nothing herein 
shall be construed to legalize a secondary boy- 
cott’. Inherently, the means authorized 
are clearly unobjectionable. In declaring such 
picketing permissible, Wisconsin has put this 
means of publicity on a par with advertisements 
in the press.’’ (201 U. S., pp. 478-479.) 

%* It must not be overlooked that Mr. Justice 
Murphy several times emphasized that ‘‘there is 
no occasion to go behind the face of the state 
or of the [criminal] complaint for the purpose 
of determining whether the evidence, together 
with the permissible inferences to be drawn 
from it, could ever support a conviction founded 
upon different and more precise charges.’’ 310 
U. S., Dp. 96. At page 99, he also referred to 
the statute's all-out general condemnation of 
all forms of picketing, nonviolent for legal pur- 
poses, for informational purposes, etc. Thus, 
“It is apparent that [the statute] com- 
prehends every practicable method whereby the 
facts of a labor dispute may be publicized in 
the vicinity of the place of business of an 
employer.’’ (P. 99ff.) See also Mr. Justice 
Frankfurter’s language that same year in Milk 
Wagon Drivers Union v. Meadowmoor Dairies, 
Inc., 3 LABOR CASES § 51,111, 312 U. S. 287, 297 
(1940), when, in reaffirming the Thornhill and 
Carlson decisions, he said: ‘They involved 
statutes baldly forbidding all picketing near an 
employer’s place of business. Entanglement 
with violence was expressly out of these cases. 
The statutes had to be dealt with on their faces, 
and therefore we struck them down. Such an 
unlimited ban on free communication declared 
as the law of a state by a state court enjoys 
No greater protection here.”’ 
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wise accepted the Senn hint that Colonial 
concepts of political freedom now had to 
be widened to embrace labor disputes,” and 
also the fact that necessary and practical 
qualifications of such constitutionally iden- 
tified right were part and parcel of the 
doctrine.” 

These qualifications first stemmed from 
the police and public welfare powers of a 
state concerned with its publico concepts, 
and rested originally upon one broad base, 
the effect of violence; but recent cases have 
now introduced as somewhat controlling 
the effect of an illegal purpose or objective. 
At present only the former such base is 
here treated first from a state and then a 
federal case view. The over-all! approach 
may well be found in the concurring words 
of Mr. Justice Jackson: “And if the em- 
ployers or organizers associate violence or 
other offence against the laws with labor’s 
free speech, or if the employer’s speech is 
associated with discriminatory discharges 
or intimidation, the constitutional remedy 
would be to stop the evil, but permit the 
speech, if the two are separable; and only 
rarely and when they are inseparable to 
stop or punish speech or publication.” ” 

In the New York jurisdiction a prelim- 
inary series of four cases™ develops the 
basic common law concept ” of violence and 
its modern effect upon picketing per se: 
first, the 1927 Exchange Bakery case refor- 
mulated the New York policy towards labor 
unions and their organizational and _ bar- 


gaining desires so that a broad acceptance 
of trade unionism and its legal methods and 
purposes was indicated. This did not mean 
acceptance of all union methods, so that 
Cardozo, in the 1931 Namn case, could up- 
hold the lower court’s condemnation and 
enjoining of violence and intimidation, of 
falsehoods and of threats. More important 
was the question of the future, Could the 
injunction prohibit even future nonviolent 
picketing of the type heretofore described 
as constitutionally protected? Pointing out 
that the particular union now again involved 
had built up a “record of defiance” of like 
court orders in the same general dispute, 
Cardozo said: 


“Whether the trial court in view of this 
record of defiance would give the defendant 
still another chance to picket peacefully and 
in order, was something to be determined 
in the exercise of a wise discretion. This 
court may not interfere except for manifest 
abuse . . . . One chance the defendant had 
already been given. It had defied the man- 
date and abused the privilege. How many 
more chances was it to have before the 
court could intervene? An injunction does 
not issue in such circumstances as punish- 
ment for the past .... Its only legitimate 
end is protection for the future.” ™ 


While the original injunction had been 
too broad in certain respects not here ma- 
terial, and thus required some modification, 
Cardozo nevertheless upheld the legal re- 





*® ‘In the circumstances of our times, the dis- 
semination of information concerning the facts 
of a labor dispute must be regarded as within 
that area of free discussion that is guaranteed 
by the Constitution.’’ (310 U. S., p. 102.) 

%* “Tt is true that the rights of employers and 
employees to conduct their economic affairs 
and to compete with others for a share in the 
products of industry are subject to modification 
or qualification in the interests of the society 
in which they exist. This is but an instance 
of the power of the State to set the limits of 
permissible contest open to industrial combat- 
ants. See Mr. Justice Brandeis in 254 U. S. 
at 488. It does not follow that the State, in 
dealing with the evils arising from industrial 
disputes, may impair the effective exercise of 
the right to discuss freely industrial relations 
which are matters of public concern.’”’ (310 
U. S., pp. 108ff.; italics supplied). The quota- 
tion discloses the paralleling of the political 
concept and purposes of free speech with those 
of the industrial society as such, and the neces- 
sary relation found between them in modern 
society. The ‘‘effective’’ exercise of this rela- 
tional right may not be impaired, but quali- 
fications thereon, based on the public welfare or 
the police power, are upheld—assuming that 
such restrictions do not render impotent such 
right. 
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% Thomas v. Collins, footnote 47, p. 548. This 
was a five-four decision with Mr. Justice 
Rutledge writing the majority opinion and Mr. 
Justice Douglas writing a concurrence (Black 
and Murphy joining him). Thus even the Rut- 
ledge opinion was not an all-out acceptable one, 
so that, although the case is still cited as good 
law, the reasons for its reversal are not too 
unqualifiedly acceptable at present since both 
Rutledge and Murphy no longer sit. 

That the Jackson ‘‘separability’’ theory was 
not a floating straw is found in the NLRB’s 
later decisions accepting and following the 
principle: Fisher. Governor Company, 71 NLRB 
1291, 1295 (1946). See the excellent discussion 
on these points in Millis and Brown, From the 
Wagner Act to Taft-Hartley (1950), pp. 174ff., 
especially pp. 182-183. 

% Exchange Bakery & Restaurant Inc. v. Rif- 
kin, footnote 65; Nann v. Raimist, footnote 48; 
Busch Jewelry Company v. United Retail Em- 
ployees Union, 281 N. Y. 150, 22 N. E. (2d) 320 
(1939); and May’s Furs & Ready to Wear v. 
Bauer, footnote 6. 

* The common law aspects of buckshot in- 
junctions being issued against all picketing, 
where conditions such as those hereinafter de- 
scribed are to be found, are treated in several 
places, for example, Restatement, Torts, Sec. 
816; 132 A. L. R. 1218; etc. 


10 255 N. Y., p. 315. 
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straint upon future picketing which, in the 
subsequent 1939 Busch Jewelry case, was 
again upheld, even though the 1935 baby 
Norris-LaGuardia Act had now become 
New York statute law. The Busch majority 
felt that the new act’s intent was to prevent 
injunctions only against “peaceful picket- 
ing,” for if it was likewise “intended to de- 
prive the Supreme Court [of New York] 
of jurisdiction to enjoin dangerous, illegal 
acts which constituted disorderly conduct 
and breach of the peace,” then it was “to 
that extent unconstitutional and void as an 
attempt to abridge the jurisdiction of the 
Supreme Court, guaranteed by .. . the State 
Constitution.” ™ 


Judge Lehman’s dissent agreed with this 
statement of the act’s applicability but dis- 
agreed with the conclusion that even future 
“peaceful picketing” could be enjoined when 
(a) the statute was concededly designed to 
prevent judicial injunctions against peaceful 
picketing, and (b) the findings of fact by 
the court below were “not that ‘any’ picket- 
ing allowed in the future wil] result in the 
same kind of illegal conduct but only that the 
illegal conduct has been ‘so persistent, con- 
tinuous, wanton and flagrant as to indicate 
the danger of continued illegal acts’. . . 
there is no finding . . . that peaceful picket- 
ing is ‘out of question’... .” 


The 1940 May's Furs case involved “a 
perpetual injunction in sweeping terms” 
based upon violence, and a unanimous 
court™ now subscribed to the view that 
the baby Norris Act was expressly designed 
for situations of “unlawful activities” and 
“wrongdoing” which require “injunctive 
restraint. The effect of the statute is to 
reguiate the procedure by which an injunc- 
tion may be obtained and to limit the scope 
of the relief which may be granted.” ™ 
While even future nonviolent picketing 
could thus be legally and constitutionally 
enjoined there were thus two major qualifi- 
cations: first, the jurisdictional requirements 
and the procedures of the baby act had to 
be followed whenever a “labor dispute” was 
involved ™ and, second, any injunction even- 
tually issued had to be limited to the factual 
actions proved by evidence and findings, 
that is, a “bullet” injunction, so that no over- 
all buckshot injunction could be permitted. 


In the May’s Furs case plaintiff's objection 
to the act’s application was that extreme 
violence took the matter out of the “labor 
dispute” category; but Judge Finch ex- 
pressly held that the baby act “is rendered 
meaningless unless it is allowed to operate 
in those cases” of violence.™ Since con- 
cededly an organizational campaign was 
being conducted, there was such a labor dis- 





101 281 N. Y., p. 156. 
102 281 N. Y., pp 160, 161. 


103 Judge Lehman had now become chief judge; 
three of the Busch Jewelry bench had been 
replaced, including the writer ef that opinion; 
the latter’s replacement did not participate in 
the present May’s Furs decision, which other- 
wise was unanimous. 

1% 282 N. Y., p. 341. 

™ The Norris-LaGuardia Act likewise so 
states. Both the federal and state acts theo- 
retically work along the following lines: Courts 
of equity may ordinarily enjoin unions when 
facts are presented sufficient so to warrant; 
since the legisalture ordinarily has control of 
the court’s jurisdiction it may limit such juris- 
diction as it deems required. The legislature 
has so limited both the legal jurisdiction of the 
court of equity in issuing an injunction and 
also the procedure for issuance when jurisdic- 
tion has been permitted. Thus, the first step 
involved is to ascertain whether a ‘‘labor dis- 
pute”’’ is involved, for, if not, then the act does 
not apply, no act limitations are applicable, and 
the ‘‘old’’ rules still apply. If a ‘“‘labor dis- 
pute’’ does exist, then two questions emerge: 
First, are the acts complained of those set forth 
in the Norris Act’s Section 4? If so, then no 
jurisdiction whatsoever exists in. the court at 
that moment for any future purpose whatso- 
ever (save insofar as past contemptuous conduct 
may have been concerned (see this writer's 
“Equity Versus Taft-Hartley Injunctions,’’ arti- 
cle cited, footnote 2, discussing the Lewis con- 
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tempt cases)). But, second, if the acts 
complained of are outside the scope of those so 
listed in Section 4, then, while the court has 
jurisdiction to issue an injunction, such juris- 
diction is to be exercised only pursuant to the 
limitations thereon found in Section 7 or else- 
where. The “labor dispute’’ question is thus of 
exceeding initial importance since its resolution 
determines applicability or nonapplicability of 
the act. See, however, (1939) Laws of Pennsyl- 
vania 302, Section 1, amending 43 Pennsylvania 
Statutes, Sec. 206d, as amended, so that even 
though a labor dispute was involved the act 
would not apply in certain particular instances, 
for example, seizing, holding, damaging or de- 
stroying property, intending thereby to compel 
the employer’s acquiescence. 

106 282 N. Y., p. 341. ‘Plaintiffs contend that 
the fact of extreme violence warrants the con- 
clusion that the case at bar does not involve a 
labor dispute, and consequently is not subject 
to the restrictions contained in section 876-a. 
The fallacy of this argument is revealed by the 
fact that where a defendant has not been guilty 
of unlawful activities, perforce no injunction 
would issue even in the absence of section 876-a. 
The need for statutory safeguards can exist 
only where a defendant is guilty of some wrong- 
doing and is liable to injunctive restraint. The 
effect of the statute is to regulate the procedure 
by which an injunction may be obtained and to 
limit the scope of the relief which may be 
granted. The statute is rendered meaningless 
unless it is allowed to operate in those cases 
where plaintiff is entitled to some relief."’ 
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pute involved under the terms of the act, 
which therefore applied; since violence was 
involved the court had jurisdiction to re- 
strain such acts, but the procedural and 
bullet-injunction requirements had to be 
followed. Since the act specified 11 cate- 
gories™ of activities which could not be 
restrained, and since only an _ injunction 
directed specifically against the restrainable 
activities could issue, some future “peace- 
ful” picketing had to be permitted unless 
cogent reasons to the contrary existed; such 
cogent reasons were an exception to the 
preceding statutory (general) rule and 
therefore to be strictly supervised insofar 
as their granting was concerned; the basic 
condition for such issuance is “that those 
acts of violence which defendant did com- 
mit so permeated and characterized all the 
conduct of defendant that if defendant 
were allowed to continue any of its activities 
upon however restricted a field, even that 
narrow scope of activity would result in 
violence.” ™ 

Could such factual condition be inferred 
solely as a legal conclusion or opinion? “In 
the Busch case . . . a situation [occurred] 
completely permeated by violence and as 
affording no ray of hope that the defendant 
would [ever] engage in other than violent 
picketing. ... In that case peaceful picket- 
ing was out of the question. In the case at 
bar there is no finding [of fact] to that 
effect, and so far as the record bears upon 
this issue, it appears [from the evidence] 
that defendant has reformed its conduct.” ™ 
It would thus appear that state injunctions 
can constitutionally restrain all future pick- 
eting where the union has “muffed” an 
opportunity to engage in nonviolent pick- 
eting *”’ or where evidence is produced that 
the violence “so permeated and character- 
ized” the picketing that any permitted union 
activity “would result in violence,” so that 


“no ray of hope [exists] that the defendant 
would engage in other than violent picket- 
ing” in the future; that court findings of 
fact to such effect can be made; and that 
as a conclusion of law it can be so inferred, 
whereupon the judicial ban issues.™ 

The federal jurisdiction’s approach is il- 
lustrated in the Meadowmoor™ and An- 
gelos™ cases, with: the power of a state 
constitutionally to act as the New York 
courts did being likewise examined under a 
possible Fourteenth Amendment free speech 
violation. In the Meadowmoor case Chi- 
cago’s dairies originally served their cus- 
tomers by having employees deliver milk in 
the company’s own wagons, with most of 


such employees belonging to the Milk 
Wagon Drivers Union. The depression 
found independent wholesale purchasers 


from such dairies increasing in numbers, 
they in turn vending the milk to retailers 
who sold for less than the union drivers. 
These latter began losing their jobs aid 
now sought to have the vendors join their 
union, claiming that the vendors lowered 
their working standards and pay scales. 
The union picketed the Meadowmoor Dairy 
and its retail outlets, with “violence on a 
considerable scale,” resulting, for example, 
in “fifty instances of window-smashing; ex- 
plosive bombs .. .; stench bombs. . .; three 
trucks of vendors were wrecked ...; a 
store was set on fire”; beatings, threats 
with guns and actual shootings, etc. The 
chancery master recommended that all 
picketing be enjoined, but the trial court 
accepted such recommendations only as to 
the acts of violence and permitted peaceful 
picketing. The Illinois Supreme Court re- 
versed and directed an all-inclusive injunc- 
tion as suggested by the master, whereupon 
the union now appealed. “The question 
which thus emerges is whether a state can 
choose to authorize its courts to enjoin acts 





1 The state act did so, whereas the federal 
act lists but nine in Section 4. 

108 282 N. Y., p. 343. 

109 282 N. Y., p. 344. The court likewise said 
that ‘‘There is no finding [of fact] that those 
acts of violence . . SO permeated and char- 
acterized’’ the picketing that no hope existed 
for any future nonviolent picketing. 

10 This is in seeming accordance with a prior 
court order, although even this ‘‘requirement’’ 
is merely pointed out and not specified as 
necessary both by the Cardozo and other opin- 
ions. In the May’s Furs case Judge Finch did 
not make this a condition precedent although 
he did call attention to the union’s reformation 
‘‘since the institution of this [injunction] suit.”’ 
(282 N. Y., p. 344.) 

11 The criminal aspects of picketing have not 
been dilated upon since they embody an ap- 
proach under the penal laws. Since these 
statutes may nevertheless come under the Four- 
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teenth Amendment’s due process condemnation 
it may here by sufficient to call atention to Cole 
v. Arkansas, 338 U. S. 3X5 (1949). There 
Arkansas made it a crime for anyone to be at 
or near a labor dispute and prevent or dis- 
courage by force or violence others from work- 
ing. The defendants were not part of a picket 
line but were convicted against free speech 
claims. Since the state court felt that the 
statute did not authorize a conviction for de- 
fendant’s presence alone where unplanned and 
unconcerted violence was proved, but that here 
participation was proved, the convictions were 
upheld. In other words, ‘‘concerted activities’’ 
were not only without the protection of the 
Thirteenth Amendment but also of the Four- 
teenth Amendment’s due process clause. 

122 Milk Wagon Drivers Union v. Meadowmoor 
Dairies, Inc., footnote 94. 

13 Cafeteria Employees Union v. Angelos, 7 
LABOR CASES { 51,167, 320 U. S. 293 (1943). 
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of picketing in themselves peaceful when 
they are enmeshed with contemporaneously 
violent conduct which is concededly out- 
lawed.” ™ 

For the majority Mr. Justice Frankfurter 
answered yes and upheld the all-out picket- 
ing ban, for “acts which in isolation are 
peaceful may be part of a coercive thrust 
when entangled with acts of violence .. . 
[so] that the momentum of fear generated 
by past violence would survive even though 
future picketing might be wholly peace- 
ful.”** The rationale behind the ban was 
the impossibility of an appeal to reason 
when force intervened,”™* but the question 
now posed is, May the state court judicially 
hold such enmeshing to be continuous in the 
future without basing its conclusion upon 
a factual record? The answer was that 
under a free speech claim the Supreme 
Court “has the ultimate power to search the 
records” so that “no constitutional freedom 
.. . be defeated by insubstantial findings of 
fact screening reality.”*" The record here 
disclosed the violence and shootings pre- 
viously described, which were “neither 
episodic nor isolated. Judges need not be 
so innocent of the actualities of such an in- 
dustrial conflict as this record discloses” ™ 
that an injunction could not be constitution- 
ally upheld, but “It is... relevant to remind 
that the power to deny what otherwise 
would be lawful picketing derives from the 
power of the states to prevent future co- 
ercion. Right to free speech in the future 


cannot be forfeited because of disassociated 
acts of past violence.” 


The Angelos case involved union organi- 
zational picketing of a partnership’s cafe- 
teria, even though no employees were 
involved since the partners themselves 
conducted their own business. The picket- 
ing was “at all times orderly and peaceful,” 
although a question of the untruthfulness 
of the placards carried entered the case. 
The New York courts held there was no 
labor dispute and issued a blanket injunc- 
tion even though no violence, etc., had 
characterized the dispute in the past and 
no findings concerning the future were 
made. Thus, “we have no attempt by the 
state through its courts to restrict conduct 
justifiably found to be an abusive exercise 
of the right to picket. We have before us 
a prohibition as unrestricted as that which 
we found to transgress state power in” the 
Swing case.™ 

“The Court here, as in the Swing case, 
was probably led into error by assuming 
that if a controversy does not come within 
the scope of state legislation limiting the 
issue of injunctions, efforts to make known 
one side of an industrial controversy by 
peaceful means may be enjoined.” ™ 


The conclusion is inescapable that the 
constitutional free-speech-picketing identi- 
fication is for the nonviolent type of picket- 
ing which attempts to appeal to reason 
alone.” Such picketing is subsumed under 





114 312 U. S., p. 292. 

115 312 U. S., p. 294. 

™é ‘Tt must not be forgotten, however, that 
the Bill of Rights was the child of the Enlight- 
enment. Back of the guarantee of free speech 
lay faith in the power of an appeal to reason 
by all the peaceful means for gaining access to 
the mind. It was in order to avert force and 
explosions due to restrictions upon rational 
modes of communication that the guarantee of 
free speech was given a generous scope. But 
utterance in a context of violence can lose its 
significance as an appeal to reason and become 
part of an instrument of force. Such utterance 
was not meant to be sheltered by the Constitu- 
tion.’’ (312 U.S., p. 293.) 

117 312 U. S., p. 293. 

118 312 U. S., p. 295. 

119 312 U. S., p. 296. See also Hotel & Res- 
taurant Employees’ International Alliance v. 
ran” 5 LABOR CASES § 51,132, 315 U. S. 437 
1942). 

120 320 U. S., p. 295, citing AFL v. Swing, 312 
U. S. 321 (1941). 

121 320 U. S., p. 295ff. 

122Ts mass picketing violence which per se 
can be enjoined? In Westinghouse Electric Cor 
poration v. United Electrical Workers, 11 LABOR 
CASES { 63,492, 139 N. J. Eq. 97, 49 Atl. (2d) 
896 (1946), the picketers, numbering from eight 
to 200, were walking rapidly in a loop, about 
two feet apart, and thereby prevented a non- 
Striker from entering. Such picketing was en- 
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likewise was picketing in a more 
serious factual situation in Carnegie-Illinois 
Steel Corporation v. United Steelworkers of 
America, 10 LABOR CASES { 62,973, 353 Pa. 420, 
45 Atl. (2d) 857 (1946), and Westinghouse Elec- 
tric Corporation v. United Electrical, Radio and 
Machine Workers, 10 LABOR CASES { 63,017, 353 
Pa. 446, 46 Atl. (2d) 16 (1946). Mass picketing 
may demonstrate worker solidarity (Note, 59 
Harvard Law Review 1112-1124 (1946)) and be 
thereby claimed by the union as a constitution- 
ally guaranteed method (as in United States 
Electrical Motors, Inc. v. United Electrical 
Workers, 10 LABOR CASES { 62,975, 166 Pac. (2d) 
921, 925 (Calif. Super. Ct., 1946)) but, as even 
Mr. Justice Reed’s dissent agreed in Carpenters 
é Joiners Union v. Ritter’s Cafe, 5 LABOR CASES 
1 51,137, 315 U. S. 722, 738 (1942), ‘picketing 
en masse or otherwise conducted might 
eccasion such imminent and aggravated danger”’ 
as to justify a narrowly drawn statute (see also 
Thornhill v. Alabama, footnote 87, p. 105). 
What emerges concerning mass picketing is that 
it is not per se necessarily violent or conducive 
to violence unless evidence and findings so indi- 
cate, whereupon it becomes merged with the 
approach above analyzed. The test seems to be 
whether a sufficiently broad appeal to reason 
is still available when either a statute or an 
injunction clamps down upon it. If a statute 
such as that passed by Texas (Texas General 
(Continued on following page) 
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joined, as 





the constitutional guarantees, and any state 
or federal statute or injunction would be 
tested against such constitutional frame. In 
addition thereto states (and the federal 
government) may constitutionally limit the 
granting of an equity injunction by with- 
drawing all jurisdiction when certain facts 
appear, or requiring a procedure to be fol- 
lowed by the applicant before a limited in- 
junction may be obtained. Thus two claims 
are open to an enjoined union, one under 
the federal constitution and the other under 
the statutory restrictions. The New York 
Court of Appeals, in the Angelos case, in- 
corrrectly assumed that if the anti-injunc- 
tion statute did not apply because no labor 
dispute was involved, then the “old” equity 
law did, so that a buckshot injunction might 
issue, but in doing this they overlooked the 
additional constitutional free-speech pro- 
tections which Mr. Justice Frankfurter now 
granted.™ 


all- 


Such protections, however, are not 
97 124 


embracing so that “circumscribed limits 
are placed upon the union’s constitutional 





with these limits being 
defined and redefined in successive opin- 


right to picket,™ 


ions.” The effects of violence, and the 
judicial and statutory procedural require- 
ments involved even then, have been ana- 
lyzed above. Assume, now, that in place of 
violence there is no context of even “isolated 
incidents of abuse” ™ which might conceiv- 
ably give rise to a bullet injunction, and that 
peace and serenity reign at all phases of the 
dispute, especially at the picketing site. 
Here, if at any point, is picketing to be 
protected by the free speech guaranty; yet, 
in examining the recent cases, a cyclical rev- 
olution is seen to have occurred within the 


past few years. 


Picketing and Its Objectives 


The due process cycle has been examined 
in light of the means or methods employed by 
labor to further its objectives, that is, the use 
of picketing, as one of such means, with 
the identifying of this method with the con- 





(Footnote 122 continued) 

and Special Laws, Regular Session, 50th Leg., 
1947, Ch. 138, pp. 239-241) did not permit this 
appeal to reason then it would be struck down 
{the Thornhill case, footnote 87) or, if a state 
injunction did likewise by unduly restricting 
the area allowable to publicize the dispute, the 
Supreme Court would reverse (AFL v. Swing, 
footnote 120). Thus, proved facts and circum- 
stance and conditions are the determining fac- 
tors in such cases. ‘‘Such an injunction must 
be read in the context of its circumstances."’ 
Mr. Justice Frankfurter in the Meadowmoor 
case, footnote 94, p. 298. 

123 320 U. S., p. 296. 

14 The Meadowmoor case, footnote 94, p. 299, 
where Mr. Justice Frankfurter speaks of the 
state’s power to issue injunctions. 

2% This constitutional right to picket exists 
even though none of the employer’s workers 
are union members or care to join, so that no 
“labor dispute’ is judicially found. AFL v. 
Swing, footnote 120; Bakery & Pastry Drivers 
v. Wohl, 5 LABOR CASES { 51,136, 315 U. S. 769 
(1942): Cafeteria Employees Union v. Angelos, 
footnote 113. The Gazzam and Hanke cases, 
footnote 133, both decided in 1950, support this 
doctrine even though the one permitted a state 
injunction against picketing engaged in for the 
purpose of compelling an employer to coerce 
his employees to join the union, where they 
did not desire to do so; and the other permitted 
an injunction where the picketers sought to 
compel the adoption by the employer of a 
union shop. 

1% Although not specially adverted to above, it 
is interesting to note that the Meadowmoor 
court did not require the particularity regard- 
ing evidence and findings of fact that the New 
York May’s Furs case stressed, for Mr. Justice 
Frankfurter was apparently satisfied that such 
judicially required procedures had been present. 
He enumerated the various types of violence the 
‘“‘master found,’’ and mentioned the Illinois 
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court’s finding that the picketing ‘‘could not 
help but have the effect of intimidating,’’ etc., 
so that he concluded that he had no authority 
to resolve conflicts in the testimony and could 
not independently evaluate it. Since there was 
Sufficient testimony to disclose ‘‘a background 
of violence,’’ he felt that ‘‘it could justifiably be 
concluded that the momentum of fear generated 
by past violence would survive even though 
future picketing might be wholly peaceful. So 
the supreme court of Illinois found. We cannot 
say that such a finding so contradicted experi- 
ence as to warrant our rejection. Nor can we 
say that it was written into the Fourteenth 
Amendment that a state, through its courts, 
cannot base protection against future coercion 
on an inference of the continuing threat of past 
misconduct.’’ (312 U. S., pp. 294-295.) 


The Supreme Court thus upheld a state 
court’s ‘“‘inference of the continuing threat of 
past misconduct’’ as a basis for an all-out ban 
on future picketing, whereas the New York 
Court of Appeals insisted not only upon evi- 
dence concerning the violence, and findings of 
fact thereon, but also that no conclusion could 
be drawn save one, namely, that any union 
activity whatsoever had to result in and be vio- 
lent so that ‘‘no ray of hope’’ exists that any- 
thing but violence might result. 


The Supreme Court did not emphasize the 
limits characterizing the granting of an injunc- 
tion in the strict terms found in the New York 
opinions, but the reason is undoubtedly due to 
the diversity of state practices, the impossibility 
of exercising too close supervision over minute 
order details where sufficient evidence existed to 
justify the ban, and the Court’s own limitations 
under the Fourteenth Amendment. Neverthe- 
less, it is this writer’s opinion that in the fed- 
eral district courts the New York injunction 
approach on a basis of violence is far superior 
to that which states in their own courts may 
utilize. 


1% The Angelos case, footnote 113, p. 296. 
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stitutional guaranty of free speech. This 
analysis has been concerned primarily with 
the method qua method, not purpose, so 
that, assuming pickets inveighed against the 
Soviet Union by parading by its embassy, a 
question of “how” rather than “why” would 
ordinarily arise. For example, was the 
“how” accompanied by scratching of auto- 
mobile fenders, or by overmuch noise, or 
by any other method, already discussed, 
which per se is not to be countenanced? If 
so, then the preceding rules, decisions and 
approaches control. 

Assuming, however, that nonviolence and 
a complete absence of any legal infraction 
marks the “how,” which is therefore entitled 
te constitutional protection as noted above, 
then the Soviet Union now demands that 
the picketing be stopped because of the 
“why”: the picketers seek to bring about 
some result which is claimed to be sus- 
ceptible of judicial disapproval. The “why” 
therefore may easily overturn even such an 
otherwise constitutionally protected per- 
missible “how,” which means that picketers 
must run a double gauntlet of “how” and 
“why.” The constitution does protect if, 
and only if, a picketer is “entitled” to such 
protection. Or, put another way, the con- 
stitutional protection is subject to divesti- 


ture upon the occurrence of certain activities 


or practices. In either case the result is 
identical: what is formerly a constitutional 
right now becomes a legislative and judicial 
privilege. The “how” having been noted, 
it now remains to discuss the “why.” 


“It has been amply recognized that pick- 
eting, not being the equivalent of speech as 
a matter of fact, is not its inevitable legal 
equivalent. Picketing is not beyond the con- 
trol of a State if the manner in which picket- 
ing is conducted or the purpose which it 
seeks to effectuate gives ground for its dis- 
allowance.” (Italics supplied.) 


Preliminarily a distinction must be made 
between the First Amendment and Section 
8(c) of the Taft-Hartley Act. The former 
is a constitutional right which cannot be 
limited or denied by any federal or state 
government, which includes the judiciary. 
The latter is a legislative right which is to 
be accorded just such weight, and no more, 
as is required or desired, assuming it is not 
repetitious of the constitutional clause. Since 
the history of Section 8(c) discloses that it 
is basically a rule of evidence, it is submitted 
that any union or employer reliance upon 
the section’s superficial free speech adumbra- 
tion is not warranted by the record.™ 





8 Mr, Justice Frankfurter in Hughes v. Su- 
perior Court, footnote 78, p. 465ff. 

1” The initial case raising this problem 
squarely is NLRB v. Virginia Electric & Power 
Company, 5 LABOR CASES { 51,124, 314 U. S. 469 
(1941), wherein, shortly after the Wagner Act 
was upheld by the Supreme Court and an AFL 
organizer had appeared at the plant, the com- 
pany posted a bulletin and later had its officials 
address the workers. The Board found these 
actions to be a Section 8(1) violation despite a 
First Amendment defense. Mr. Justice Murphy 
upheld the Board by stating that ‘‘conduct, 
though evidenced in part by speech, may amount 
in connection with other circumstances to coer- 
cion within the meaning of the Act. If the 
total activities of an employer restrain or 
coerce,’’ then an unfair labor practice occurs. 
“If the Board’s order here may fairly be said 
to be based on the totality of the Company's 
activities . the bulletin and the speeches 
[will not be considered] in isolation 5 
If the Board's ultimate conclusion is based upon 
a complex of activities,’ then it will be upheld 
even though the bulletin and speeches were 
claimed to be protected by the First Amend- 
ment. (Compare this case with NLRB v. Elk- 
land Leather Company, 3 LABOR CASES { 60,037, 
114 F. (2d) 221 (CCA-3, 1940), cert. den. 311 
U. S. 705 (1940), where the Board held it to be 
a Section 8(1) violation for an employer to hand 
each employee an antiunion statement with his 
check.) 

The Virginia Electric case thus permits the 
use of bulletins (that is, free speech) as evidence 
of an unfair labor practice when a ‘‘complex of 
activities’’ discloses hidden bias or employee 
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understanding of a veiled threat. Subsequent 
Board decisions followed this rule, holding the 
right to express an opinion to be a constitu- 
tional one (NLRB v. American Tube Bending 
Company, 6 LABOR CASES { 61,525, 134 F. (2d) 
993 (CCA-2, 1943), cert. den. 320 U. S. 768 (1947)) 
provided noncoercive statements were made. In 
Buusch & Lomb Optical Company, 72 NLRB 132 
(1947), the Board felt that an employer's defi- 
nitely antiunion pamphlet was protected under 
the First Amendment because it was primarily 
opinions ‘‘which standing alone, are protected 
+ Nor are the statements coercive when 
evaluated in the context in which they were 
made."’ 

The House Minority Report on the Taft-Hart- 
ley Bill, Report No. 245, 80th Cong., 1st Sess., 
p. 84, discussed the pending Section 8(d)(1), 
which, basically, is identical with the passed 
Section 8(c) in today’s act, and castigated the 
majority's bald statement (p. 33) that free 
speech had been penalized in prior decisions of 
the Court and the Board. Senate Report No. 
105, 80th Cong., Ist Sess., on its own bill dis- 
cussed (p. 23r.) its Section 8(c) by calling atten- 
tion to previous decisions and concluding: ‘‘The 
committee believes these decisions to be too 
restrictive and, in this section, provides that if, 
under all the circumstances, there is neither 
an expressed or implied threat of reprisal, force, 
or offer of benefit, the Board shall not predicate 
any finding of unfair labor practice upon the 
statement. The Board, of course, will not be 
Precluded from considering such statements as 
evidence.’ The last sentence is, clearly, incor- 
rect in the light of both Board history and 

(Continued on following page) 


825 


Factually, Section 8 (c) had been treated 
as a constitutional right until, in the Denver 
Building and Construction Trades Council 
case,” a contrary holding was made. There 
the unions had requested the employer to 
employ only their members and discharge 
nonunion workers, picketing the project when 
he refused. A Section 8 (b) (2) charge was 
filed,” but it was dismissed by the trial 
examiner who relied upon the Board’s 
Wadsworth ruie™ that Section 8 (c) pre- 
cluded the picketing from being evidence 
of a Section 8 (b) (2) unfair labor practice as 
it was but an expression of “views, argument, 
or opinion.” The Board now held: 


“We are constrained to reverse the Trial 
Examiner’s conclusion because we are now 
satisfied that our position in the Wadsworth 
case, stated as broadly as we stated it there, 
was not correct, with respect to the status 
of picketing under Section 8 (c) of the 
amended Act. In that case, dated February 
18, 1949, both the majority and the dis- 
senting members of the Board assumed that 
peaceful picketing was necessarily an ex- 
pression of ‘views, argument, or opinion’ 
within the meaning of Section 8 (c). That 
assumption was based upon the Supreme 
Court’s earlier decisions in Thornhill v. Ala- 
bama and related cases, in which peaceful 
picketing in a labor dispute was apparently 
assimilated to ‘free speech’ for the purposes 
of the First and Fourteenth Amendments 
to the Constitution. More recently, how- 
ever, in Giboney v. Empire Storage and Ice 
Company™ . the Supreme Court made 
it clear that the Thornhill doctrine is not 
so broad as we and others had supposed. 
In one of these recent decisions the Court 
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held that a State may restrict picketing en- 
gaged in for the purpose of compelling an 
employer to agree to discriminate against 
nonmembers of the picketing union, con- 
trary to the State’s public policy. And the 
Court pointed out. that picketing—even peace- 
ful picketing—has aspects which are more 
than speech, and that it may therefore be 
restricted, at least where it is undertaken 
for an unlawful objective. Of course, we 
are here determining the scope of statutory 
provisions, not of the constitutional guar- 
anty of free speech.” 


Decisions construing ends as good or bad, 
and therefore invalidating otherwise consti- 
tutionally guaranteed picketing, thus arise 
under a statutory condemnation as well as 
a common law (policy) one. Since the 
Taft-Hartley Act contains legislative re- 
strictions upon union (and employer) activi- 
ties to effectuate certain ends or purposes, 
the First Amendment and not Section 8 (c) 
is basically involved, for what ‘Congress 
gives it may withdraw, whereas the Con- 
stitution requires amendment. The elemen- 
tal factor now discerned in the due process 
cycle is the utilization of an “end” as well 
as a “means” test in order to spell out a 
loss of constitutional guarantees. 


Since federal policy is found in the Taft- 
Hartley Act and Board decisions thereunder, 
while permissible state approaches are gen- 
erally found in Supreme Court decisions on 
injunctions and state unfair labor practices, 
the cases here discussed proceed on the as- 
sumption that what is due process for one is 
due process for the other (absent any com- 
merce clause federal-state conflict).™ 





(Footnote 129 continued) 

Court approval, so that the new Section 8(c) 
rejected any such superficially innocuous state- 
ment as evidence. Millis & Brown, book cited, 
footnote 97, pp. 422ff., come to a like conclusion, 
that is, that ‘‘such statements could not be 
used as evidence,” even though the Senate de- 
bates pointed out that ‘‘Prohibition of the use 
of statements as evidence is completely un- 
justifiable.”’ 

1202 CCH Labor Law Reports (4th Ed.) 
§ 10,201, 99 NLRB 1768, decided August, 1950, 
discussing its implications, together with a com- 
panion case, International Longshoremen’s & 
Warehousemen’s Union, 2 CCH Labor Law Re- 
ports (4th Ed.) { 10,154, 90 NLRB 1757. 

131 Sections 8(a)(3) and 8(b)(2) are sisters in 
that the former permits a demand for a union 
shop only after certain conditions precedent 
have been met, and the latter makes it a union 
unfair labor practice to make and attempt to 
enforce prior demands. 

132 United Brotherhood of Carpenters & Join- 
ers (Wadsworth Building Company, Inc.), 2 
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CCH Labor Law Reports (4th Ed.) { 8657, 81 
NLRB 802 (1949). 

183 Footnote 9; the Board opinion also referred 
to Hughes v. Superior Court, footnote 78; 
Building Service Employees International Union 
v. Gazzam, 18 LABOR CASES { 65,764, 339 U. S. 
533 (1950); and International Brotherhood of 
Teamsters Vv. Hanke, 18 LABOR CASES { 65,763, 
339 U. S. 470 (1950). 

1% It should be remarked that the federal and 
baby Norris Acts apply to ‘‘labor disputes’’ and 
the issuance of injunctions, especially when vio- 
lence and illegality are involved, as Judge Finch 
made plain in the May’s Furs case, footnote 6. 
Thus, in Dinny & Robbins, Inc. v.. Davis, 6 
LABOR CASES { 61,495, 290 N. Y. 101, 48 N. E. 
(2d) 280 (1943), cert. den. 319 U. S. 774 (1943), 
the New York majority held no labor dispute 
was involved where rival uions picketed and the 
employer was caught in the middle, for an 
“innocent employer [must be protected] against 
a build-up of an alleged ‘labor dispute’ such as 
is indicated in this case.’ In Fay Loevin 
Apparel Shops, Inc. v. Harlem Labor Union, 
Inc., 17 LABOR CASES { 65,372, 122 N. Y. L. J. 
780 (October 10, 1949), the court granted an 
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Vycuca: 1 fcuts sh ome ooo 


(1) Geographical limitations.—A state may 
forbid even nonviolent and constitutionally 
protected picketing (hereafter termed merely 
picketing) in order to localize a dispute, 
even though the Thornhill and Swing cases 
permit stranger picketing.” In the 1942 
Ritter’s Cafe case™ Texas was permitted to 
enjoin the picketing of a cafe where the 
owner was having a building erected at an- 
other location, over a mile away, by a con- 
tractor who employed nonunion men and 
with whom the: union’s dispute was con- 
cerned. Here the union’s objective was 
contractor employment of union men, not 
restaurant union employment, and Ritter, the 
restaurant owner, was distinguished from 
Ritter, the building owner. 


(2) Valid state laws.—In the 1949 Giboney 
case ™ ice peddlers purchased from suppliers, 
of whom Empire was one, and resold to 
consumers; the peddler’s union sought to 
organize everyone, and obtained supplier 
agreements to sell only to its members. Em- 
pire refused to sign, contending it was a 
violation of Missouri’s antitrust laws, and 
the union picketed, the purpose being to 
compel Empire to agree to stop selling to 
nonunion peddlers. The Supreme Court up- 
held Empire’s claim and refused to treat the 
picketing in isolation since the record dis- 
closed “the sole immediate object . . . was 
to compel Empire” to violate a valid state 
law; the Court declared that “the injunction 
did no more than enjoin an offense against 
Missouri law, a felony”; and that fréedom 
of speech cannot be “used as an integral part 
of conduct in violation of a valid criminal 
statute.” 

(3) Closed shop.—In the 1949 Lincoln 


Federal Labor Union case ™ Mr. Justice Black 
upheld Nebraska and North Carolina stat- 
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utes outlawing a closed shop despite union 
contentions that the Fourteenth Amend- 
ment’s due process clause limits states in 
restricting speech and assembly; Mr. Black 
felt that what was good law for corpora- 
tions was good law for unions.” An ex- 
cellent concurring opinion by Frankfurter 
stressed the function of the courts in due 
process cases as one of deciding only that 
an allowable judgment, that is, a state right 
under the constitution, has been exercised 
by the legislature, since in policy judgments 
“it is vital that the power of the non- 
democratic organ of our Government be ex- 
ercised with rigorous self-restraint.” 


(4) Racial basis in hiring.—In 1938 the 
Supreme Court reversed an injunction is- 
sued by a District of Columbia federal court 
which restrained a Negro organization from 
picketing a store to compel the hiring of 
Negro clerks; ™ but in 1950 it upheld a Cali- 
fornia injunction enjoining like activity.” 
In the latter case the former is cited but no 
reason is given for this apparent reversal, 
even though appellant argued that the prin- 
ciples of the first case were applicable and 
controlling.” The distinction may be found 
in that two jurisdictions were involved, fed- 
eral and state respectively, and that what 
was decided was a question of power rather 
than policy, that is, that so long as power 
existed to permit or reject such picketing a 
state could not be required to exercise its 
discretion to conform to federal “sociologi- 
cal” policy which might be to the contrary.“ 


(5) Sole owner.—A questionable change 
in Supreme Court views may be indicated 
by reference to the 1950 Hanke decision 
which upheld a state’s power to enjoin union 
picketing of a sole-owner, sole-employee 
small businessman to compel him to become 





(Footnote 134 continued) 
employer injunction against a minority union’s 
picketing where a valid contract was in force, 
holding also that Section 876-a of the Civil 
Practice Act, the baby Norris Act in New York, 
did not apply, as no labor dispute was involved. 

%3In AFL v. Swing, footnote 120, a beauty 
parlor’s employees refused to be unionized, but 
the organizer nevertheless had nonemployees, 
that is, ‘‘strangers,’’ picket; the Illinois courts 
enjoined this, but the Supreme Court permitted 
it; notice, however, that this is an organizing 
case where the union ends are self-betterment, 
etc., all of these being legitimate, lawful and 
not only statutorily but (questionably also) 
constitutionally protected. 

#6 Carpenters & Joiners Union v. Ritter’s Cafe, 
footnote 122. 

131 Giboney v. Empire Storage & Ice Company, 
footnote 9. 

188 Footnote 14. 

28° Footnote 14. 
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1 335 U. S., p. 555. This concurrence was, 
as Mr. Justice Rutledge’s (p. 557), a single one 
for the Lincoln and American Sash & Door. 
Company cases, footnote 14, decided simultane- 
ously, and which upheld a like Arizona closed- 
shop statute. 

141 New Negro Alliance v. Sanitary Grocery 
Company, 1 LABOR CASES { 17,030, 303 U. S. 552 
(1938). 

12 Hughes v. Superior Court, footnote 78. 

143 This argument was supported by an amicus 
brief by the CIO and referred to by the Ameri- 
can Civil Liberties Union, although the Cali- 
fornia argument claimed such early case did 
not support the present petitioner. 

44 Mr. Justice Frankfurter’s opinion was a 
majority one of five, with Black and Minton 
concurring separately, as did Reed, and Douglas 
taking no part in the case. At page 463, Mr. 
Justice Frankfurter referred to the discrimina- 
tion as raising ‘‘sociological problems.”’ 

145 Footnote 133. 
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aunion shop. Eight years previously a like 
question had been answered in the negative’ 
but no present reversal occurred.“ 

(6) Coercion of employee’s choice.—Un- 
der Section 7 of the Taft-Hartley Act a 
right is given employees to bargain through 
representatives of their own choosing. Since 
more than ‘one union may campaign in an 
employer’s establishment, just as in a politi- 
cal campaign, workers are subjected to vari- 
ous types of pressures to choose one or the 
other union. Even employers are not ex- 
empt from such pressuring and, under Sec- 
tion 8 (c),“ may conceivably express their 
opinions in such a manner as to sway their 
employees’ choice. The policy of the State 
of Washington’s was against the exercising 
of such influence, so that the picketing of an 
employer to compel him to so coerce his 
employees was now enjoined; and the Su- 
preme Court upheld the enjoinment. Here 
the state’s public policy was judicially ap- 
plied based upon a legislative declaration, 
but it was held that it was immaterial. In 
other words, although the Giboney case in- 
volved a state law having criminal sanc- 
tions,” whereas here a judicial declaration 
was basically to be found, no distinction was 
drawn by the Supreme Court as to the ef- 
fectiveness of the instant policy. 


(7) To commit an unfair labor practice.— 
Picketing is not constitutionally protected 
where an “out” union seeks thereby to force 
an employer to discharge employees who are 
members of an “in” certified union, and 
where such object is an unfair labor practice 
on the employer’s part.” The Giboney case™ 
held a state antitrust statute’s violation to 
be the basis for an injunction, and the pres- 
ent case involves a state labor relations stat- 
ute. In the recent Denver, Greenwich, 
Chattanooga and International Rice Milling 
cases, Section 8 (b) (4) (A) of the Taft- 
Hartley Act was involved, and the Supreme 
Court upheld an injunction obtained by the 
general counsel in each of the first three 
because “an” object of the union picketing 
was a violation of the act; the Court de- 
clared that Section 8 (c) did not protect 
such specific prohibition since it was gen- 
eral in terms. “The substantive evil con- 
demned by Congress in Section 8 (b) (4) is 
the secondary boycott and we recently have 
recognized the constitutional right of states 
to proscribe picketing in furtherance of com- 
parably unlawful objectives. There is no 
reason why congress may not do likewise.” ™ 

Enough has been shown to this point to 
illustrate the type of “object” or “purpose” 
which it is permissible for a state to con- 
demn by enjoining union picketing therefor. 





46 New York had adopted a policy enjoining 
peaceful picketing for such purpose: Luft v. 
Flove, 270 N. Y. 640, 1 N. E.. (2d) 369 (1936); 
Thompson v. Boekhout, 273 N. Y. 390, 7 N. E. 
(2d) 674 (1937): Goldfinger v. Feintuch, 1 
LABOR CASES {§ 18,057, 276 N. Y. 281, 11 N. E. 
(2d) 910 (1937). However, in Bakery & Pastry 
Drivers v. Wohl, footnote 125, the Supreme 
Court seemingly reversed this because of the 
free-speech-picketing identification concept. 

“7 At pages -179-480 of 339 U. S., Mr. Justice 
Frankfurter referred to prior decisions. (seem- 
ingly) to the contrary which nevertheless do 
‘not preclude us from upholding’ a state’s 
present injunctive power, footnoting the follow- 
ing: ‘As to the Court's duty to restrict general 
expressions in opinions in earlier cases to their 
specific context, see’’ decisions cited. The Wohl 
case is thus definitely limited, but not reversed, 
so that it is still ‘‘law,’’ albeit of no great 
consequence. Nevertheless, such power today 
exists without Fourteenth Amendment limita- 
tions thereon. 

™8 See footnote 129 for a discussion of the 
background of this section. 

49 Footnote 9. 

60 R. H. White Company v. Murphy, 5 LABOR 
Cases { 60,886, 310 Mass. 510, 38 N. E. (2d) 685 
(1942), involving a state labor relations act, in 
which the court said (p. 690ff.) that the Thorn- 
hill and Swing cases do not support picketing 
‘‘to persuade or induce an employer to violate 
the statute by engaging in an unfair labor prac- 
tice’’ which is an unlawful purpose. 


131 Footnote 9. 
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182 Footnotes 22 to 25. 


83'The Greenwich case, footnote 23, p. 960, 
citing the Giboney, Hughes, Hanke and Gazzam 
eases, footnotes 9, 78 and 133, respectively. This 
writer’s article, cited at footnote 54, discussed 
the New York unity-of-interest doctrine which 
Permits union secondary picketing and boycot- 
ting under certain factual and legal circum- 
stances. It was there shown that the NLRB 
had seemingly followed such New York doctrine 
although restricting it to a still further degree. 
How do the present Denver, Greenwich and 
Chattanooga cases apply? It is submitted that 
such cases strengthen the, conclusions of this 
writer in such article—that the Board will fol- 
low its modified version of such New York 
doctrine, rather than that the Supreme Court 
has overruled the Board’s views—for the follow- 
ing reasons: 


The Supreme Court has just upheld the 
Board's determination not only as to what is 
and what is not a secondary boycott (see espe- 
cially the International Rice Milling case, foot- 
note 25, p. 961), but also as to whether or not 
eertain union conduct is proscribed under Sec- 
tion 8(b)(4)(A). At page 951 of 71 S. Ct., in 
the Denver case, Mr. Justice Burton accepted 
the Board’s ‘‘ecrucial finding’’ which, in effect, 
determined the outcome of that case. Thus, 
only the Board has power, ‘‘on the record con- 
sidered as a whole’ (Universal Camera Corpo- 
ration v. NLRB, 19 LABOR CASES { 66,191, 71 
S. Ct. 456 (1951)), to make such crucial findings 
which ‘‘determine’’ the case; and this in effect 
means that the Board may refuse to make such 
findings or make them in a modified form. 
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But note what this leads to; for this purpose 
a syllogism utilized by Mr. Justice Rut- 
ledge ™ may be quoted: 

“The decision in the present cases permits 
a state to make ‘illegal’ any discrimination 
against nonunion workers on account of that 
status in relation to securing or retaining 
employment; strikes for ‘illegal objects’ are 
‘unlawful’; ‘unlawful’ strikes may be en- 
joined; a strike by union members against 
working with nonunion employees is a strike 
for an ‘illegal object’; therefore such a strike 
may be enjoined.” 

The justice used this syllogism to show 
how a possible Thirteenth Amendment vio- 
lation may occur when you force unionists 
to work with nonunionists; this question has 
been treated hereinabove. But cannot the 
same type of syllogism, slightly altered, be 
utilized for present purposes? 

(3) -% states have power to legislate 
against what are found to be injurious prac- 
tices in their internal commercial and busi- 
ness affairs.” ™ 

(2) These laws, to be valid, must “not 
run afoul of some specific federal constitu- 
tional prohibition, or of some valid federal 
law.” > 

(3) The question is thus one of power, 
which is within the jurisdiction and function 
of the Supreme Court, and not of wisdom, 
for this is within the jurisdiction and func- 
tion of the legislature.™ 


(4) “Neither the common law, nor the 
Fourteenth Amendment, confers the abso- 
lute right to strike.” ™ 


(5) The Thornhill doctrine is seemingly 
restricted to its own facts, namely, a state 
statute forbidding all picketing, even peace- 
ful and for valid aims, under all circum- 
stances. On its face such legislation flies 
in the face of the Fourteenth Amendment’s 
free speech requirements. 


(6) But a tightly drawn statute, restricted 
in application, circumstances, etc., does not 
violate the due process. clause, and states 
thus have power to pass such type of statute. 

(7) States therefore have power to re- 
strict union activities, just as all other 
groups and individuals,” provided such 
power is exercised properly, that is, consti- 
tutionally within the law. 

(8) The Supreme Court will determine in 
each case whether or not thé power has 
been exercised properly, but will not pass 
on the wisdonr or policy of such legislation. 


(9) Adjudicated cases and instances dis- 
close proper state power validly exercised 
to be situations wherein picketing restric- 
tions or injunctions have been upheld by 
the Supreme Court. These illustrations 
heretofore given in this paper may be re- 
for an a, detailing at this 


[The End] 


ferred to b, c 


point. 





OLD AGE IS CATCHING UP WITH US 


Have you often wondered about the 
causes that led to today’s shrunken dollar? 
One of them was recently made apparent 
in a few simple statistics from a report of 
the First National Conference on Aging, 
entitled “Man and His Years.” 

In the past 50 years, for example, the 
number of older people in the United States 


has quadrupled, whereas our total popula- 
tion has only doubled. This means that 
each working American today contributes 
more from his earnings toward supporting 
older people than at any time in our history. 
The reasons: there are simply more older 
people and fewer people continue working 
when they reach the older years. 





(Footnote 153 continued) 

That is all that is required in order to make 
the unity-of-interest doctrine apply, since both 
in the application of this doctrine or in outright 
condemnation the Board’s determination seems 
to be ordinarily acceptable. And since the 
Board’s discretion, not power, is involved, the 
courts will not force their wishes to be applied. 
(This, of course, means that the Board may 
always reverse itself in the exercise of its dis- 
cretion and thus follow the Supreme Court's 
lead; the point here is that it may, not must, 
so do.) That is why the conclusion has been 
vouchsafed that the Board’s previous approach 
will still be followed. 


Cyclical Trends in Labor Relations 





4 In the combined concurring opinion to the 
Lincoln Federal Labor Union and American 
Sash & Door cases, footnote 14, p. 559, note 3. 

% Black, J., in the Lincoln Federal Labor 
Union opinion, footnote 14, p. 536. 

1% Same as footnote 155. 

1 Frankfurter, J., concurring in the Lincoln 
and American cases, footnote 14, p. 555ff. 

8 Mr. Justice Brandeis, in Dorchy v. Kansas, 
footnote 4. 

%” See Mr. Justice Frankfurter’s opinion in 
the Lincoln Federal Labor and American Sash 
é& Door cases, footnote 14, p. 544ff. 
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The Confusion in Union Status: 





LABOR UNIONS ARE, MR. 


MALICK BELIEVES, QUASI- 


PUBLIC BODIES WHICH THE COURTS HAVE PLACED SOME- 
WHERE BETWEEN PRIVATE CLUBS AND PUBLIC AGENCIES 





HE POWER of labor unions combined 

with the scope of collective bargaining 
raises problems which go to the heart of 
some fundamental theories in legal and 
political philosophy. Far from settling these 
deeper issues, the Wagner and Taft-Hartley 
Acts have been instrumental in bringing 
them to the surface disguised as routine 
labor cases. Behind much current litiga- 
tion in both federal and state courts lies the 
basic issue of a new form of group power 
which challenges traditional rights of the 
individual and threatens the function of 
government to represent the public inter- 
est. This novelty in American life is not 
confined to labor unions; it arises from the 
growth of several kinds of power-bearing 
groups whose spontaneous origin is a prod- 
uct of changing forms of economic enterprise. 


Trade associations, professional associa- 
tions and political parties, in their differ- 
ent ways, present us with the problem of 
the group intermediate between the indi- 
vidual and government. We might have 
included the church, had not its status been 
decided long ago when it was stripped of 
its governmental and economic functions 
and reduced to teaching and preaching. 
Although these groups occupy a significant 
place in modern society, they have been 
consistently denied a correspondingly im- 
portant position in legal and political the- 
ory. Eventually they will be heard, and 
when the showdown comes—as it already 
has come in the case of the labor union and 
the political party—we shall have to recon- 
sider some basic premises and fundamental 
concepts relating to them. This article will 


be confined to the labor union, with only 
incidental reference to other groups when- 
ever comparison can throw light on the 
subject. My purpose is to show the evolu- 
tion of the current confusing legal status 
of labor unions as representative of group 
phenomena, I shall then make some sug- 
gestions for clarifying their position. 


To put it bluntly, the labor union, some- 
times acting alone and at other times with 
an employer or a group of employers, per- 
forms functions or engages in activities the 
consequences of which we have traditionally 
associated with government; they have in- 
troduced new forms of power relationships 
which have not been provided for in legal 
theory or institutional device. In their col- 
lective agreements unions and employers 
legislate, for their agreements cover non- 
union members and, to a lesser extent, em- 
ployers who are not represented in the 
negotiations. These agreements, further, 
generate practices and standards common 
to an industry or a locality, which in effect 
establish a common law pattern.? In many 
significant ways the union has altered the 
status of the worker, for the worker now 
has to adjust himself structurally to 
the new wheels within the old wheels. The 
cases to be discussed later involve, for the 
most part, instances of discrimination against 
nonunion workers where the power of the 
union, acting through closed-shop, closed- 
union and other provisions, has brought 
into prominence the kind of power which 
unions exercise. It is no accident that the 
great issues regarding the power-status of 
labor unions should arise more pointedly 





1Teller, Labor Disputes and Collective Bar- 
gaining (1940), Secs. 172, 173, 174. 
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A Proposal 











By CLAY P. MALICK 


in such cases. In defending the rights of 
individual workers, the courts have tended, 
on the whole, to give the right answers; 
however, the language of their decisions 
implies a certain inadequacy in existing 
legal theory to provide satisfactory reasons. 


In the United States, judges are quite 
as bewildered with this new phenomenon 
as were the judges in republican Germany 
when they were faced with the difficult 
problem of reconciling group power with a 
traditional legal theory that had no con- 
cepts for dealing with the situation. They 
looked at the unions and found them unin- 
corporated and hence without legal per- 
sonality, yet these unions were exercising 
powers that took them out of the category 
of athletic clubs.” Their collective agree- 
ments, the German judges found, were con- 
tractual in form but legislative in nature. 
But legal theory knew only the categories 
of contract and legislation. Contracts were 
classified under private law, and legislation 
was theoretically possible only in the realm 
of public law—it could be enacted only by 
public bodies exercising sovereign power. 
How then were they to classify the activi- 
ties of labor unions? Were their collective 
agreements contractual or legislative? Were 
the unions themselves private or public 
agencies? Time ran out before the judges 
in that country could arrive at the answers. 
Issues such as this are coming to our courts 
in increasing numbers. Some answers have 
been given, but the decisions. carry over- 
tones of tentativeness, as though the judges 
were forced temporarily to use a legal fic- 





The author is professor of political 
science at the University of Colorado 





tion to settle the case before them while 
hoping that a more thorough consideration 
of theoretical aspects might eventually yield 
more satisfactory answers. 


Development 
of the Natural Law Tradition 


To understand this problem we must go 
back to the sources of modern political and 
social development. The difficulty facing 
the judges is due basically to the emergence 
nearly 400 years ago of a natural law tra- 
dition which, when it reached maturity, left 
no room for an affirmation of natural group- 
ings. The natural law tradition concerned 
itself with the relations between individ- 
uals on the one hand and between individ- 
uals and government on the other. In its 
concern for regularizing power-relations, 
legal theory followed the historical trend 
toward the national state and concentrated 
ultimate power in the sovereign, to be ex- 
ercised when necessary by delegation to 
public agencies but not to private groups. 
Probably the most useful principle to come 
out of the concept of sovereignty was the 
sharp distinction made between the public 
and the private. This has been a most useful 
principle for maintaining internal order 
within national states, but a strict conven- 
tional application today is something of a 
stumbling block when it is observed that 





? Lehmann, “‘Collective Labor Law Under the 
German Republic,’’ 10 Wisconsin Law Review 
324 (1935). 
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labor unions, commonly placed in the cate- 
gory of voluntary associations or clubs, are 
actually exercising public power.’ This is 
essentially the dilemma which cries aloud 
for reconciliation either in legal theory or 
in institutional adaptation. There is simply 
no theoretical home for power-bearing groups, 
and the current babel of voices coming from 
the courts is something less than satisfactory. 


Natural law theories grew up with the 
modern state. The consequences of adopt- 
ing them has been perhaps no better stated 
than by the great authority on natural law, 
Otto Gierke, when he wrote: 

“The doctrine of the state that was reared 
upon the classical ground-work had nothing 
to say of groups that mediated between the 
state and the individual .... And then as 
the sphere of the state’s might on the one 
hand and the sphere of the individual’s lib- 
erty on the other, became the starting- 
points for a philosophy of law, the end was 
that the corporation [an expression much 
broader than the modern corporation] could 
find a place in public law only as a part of 
the state and a place in private law only as 
an artificial individual, while all in actual 
life that might seem to conflict with this 
doctrine was regarded as the outcome of 
privileges which the state had bestowed and 
in the interest of the public might at any 
time revoke.” 

In the philosophical conflict over the 
issues of state power and individual rights, 
“.. the sovereign state and the sovereign 
individual contended over the delimitation 
of the provinces assigned to them by nat- 
ural law, and in the course of that struggle 
all intermediate groups were first degraded 
into the position of the more or less arbi- 
trarily fashioned creatures of mere posi- 
tive law, and in the end were obliterated.” ‘ 

The institutions of the medieval world, 
on the contrary, promoted ideas of func- 
tional federalism, pluralism, devolution, 
syndicalism and corporatism unembarrassed 
by the public-private dualism of the modern 
classical theory of sovereignty commonly 
identified by lawyers with John Austin. 
Groups were held to be natural, and fre- 
quently they performed functions more 
relevant to law and order than those of the 


government itself. For centuries the church 
was on a par with the state and was pre- 
sumed to have the same political qualities 
and powers. Guilds of craftsmen were vir- 
tually self-contained economic and political 
entities, and Hanses sometimes had private 
military forces for their own protection. 
Joint-stock companies like the East India 
Company exercised all the powers of gov- 
ernment in the territories they exploited. 
The rational individual standing alone, think- 
ing only of his rights against government 
and refusing to join those lesser groupings 
which now make life more rich and mean- 
ingful, was a matter for the future. 


Some modern writers have brought to our 
attention this significant omission of the 
place of groups from our legal and political 
theory,’ but these “pluralists” have not 
found an enthusiastic audience because the 
group problem as a problem is new and has 
not yet been clearly perceived, and the plu- 
ralists had no acceptable program for fit- 
ting the group into the modern pattern of 
politics. However unintentional, the plural- 
ists left the impression that, in case of 
divided loyalty between the group and the 
state, the individual might well show his 
preference for the group. Among some of 
them the church, the union and other Asso- 
ciations were “natural” and commanded a 
loyalty prior to that due to the state. Thus 
pluralism came to be tainted with the 
unpopular and undesirable connotations 
attached to such expressions as “medieval- 
ism,” “corporation,” and the further asso- 
ciation of these with Fascism and Nazism. 
It was generally recognized that, if applied 
strictly, their doctrines would encourage 
jurisdictional anarchy and chaos. 


Within the last decade courts in the 
United States have been attempting to sur- 
mount the old natural law theory and are 
still probing for a formula which will place 
the union somewhere between a private 
association and a public agency. At the 
moment quasi-public is deemed too strong 
an appellation to confer upon labor unions. 
The traditional thing is to say that unions 
are private associations before the law, 
while holding them accountable as if they 
were governmental agencies. The growth 





*It is significant that one of the very few 
comprehensive articles on the delegation of 
power to private groups, published as late as 
1932, should make no mention of labor unions 
or trade associations. ‘‘Delegation of Govern- 
mental Powers to Private Groups,’’ 32 Columbia 
Law Review 80. 

* Otto Gierke, Political Theories of the Middle 
Age, translated by F. W. Maitland (Cambridge 
University Press, 1900), pp. 99-100. 
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5 Otto Gierke, Das deutsche Genossenschafts- 
recht, 4 vols. (Berlin, 1869-1913); Harold Laski, 
The Problem of Sovereignty (New Haven, 1917) 
and Authority in the Modern State (New Haven, 
1919); K. C. Hsiao, .Political Pluralism (New 
York, 1927); J. Paul Boncour, Le federalisme 
economique (Paris, 1901); Leon Duguit, Law in 
the Modern State (1919). 
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of this idea flowed naturally from two sources: 
(1) The classical, natural law concept which 
embodied the public-private dichotomy and 
which fortified its position im the nineteenth 
century through circumstances and the help 
of John Austin, and (2) court decisions 
defining the status of unions based entirely 
upon membership issues rather than upon 
performance in the economy. 


Austinian Theory— 
A Source of Union Status 


As to the first of these two sources of 
union status, in classical Austinian theory 
sovereignty is a monopoly of the national 
state, and the capacity to legislate is the 
hallmark of sovereignty. Nongovernmental 
groups were not presumed to legislate, and 
constitutional limitations were held appli- 
cable only to governmental agencies, While 
the courts have not been thoroughly con- 
sistent in applying this theory (and the 
need for consistency is the burden of this 
article), yet a distinguished line of decisions 
by the United States Supreme Court insists 
upon it. From the days of U. S. v. Cruik- 
shank*® to the present time, the Supreme 
Court has insisted upon maintaining the 
theory that constitutional guarantees are 
binding only upon governmental authorities 
—executive, legislative and judicial—but not 
upon individuals and private associations. 
The arrangement and wording of the major 
limitations in the constitution also encour- 
aged this view. The classic statement is 
found in the Civil Rights cases," where it was 
held that the Fourteenth Amendment applies 
only to “state laws and state acts.” There 
the court said that, 

“In this connection it is proper to state 
that civil rights, such as are given by the 
constitution against state aggression, can- 
not be impaired by the wrongful acts of 
individuals, unsupported by state authority 
in the shape of laws, customs, or judicial 
or executive proceedings. The wrongful act 
of an individual, unsupported by any such 
authority, is simply a private wrong, or 
crime of that individual .... This abroga- 
tion and denial of rights for which the 


States alone were or could be responsible, 
was the great seminal and fundamental wrong 
which was intended to be remedied... .”* 


On the issue of delegation of legislative 
power to nongovernmental groups and au- 
thorities established by business groups 
during the New Deal, the court maintained 
its distinction between public and private 
spheres and declared, directly or indirectly, 
the major New Deal measures unconsti- 
tutional on such grounds. In passing the 
Bituminous Coal Conservation Act,’ Con- 
gress, among other things, delegated certain 
powers to nongovernmental groups. The 
act established a commission appointed by 
the President. The coal areas of the United 
States were divided into 23 districts in each 
of which a district board was to be set up 
composed of representatives of the coal op- 
erators plus one representative of labor. 
Subject to review by the commission, these 
boards were to determine marketing prices 
and practices; and in Part III wages were 
to be determined by collective bargaining. 
The orders of these industrial and labor 
groups were to be binding upon all code 
members, which includes all operators in 
the industry except those who saw fit to 
pay a prohibitive tax for the privilege of 
remaining outside the plan. In Carter v. 
Carter Coal Company,” the labor provisions 
of the act were declared unconstitutional and, 
by reason of the inseparability of the pro- 
visions, the entire act was held void: On 
the point before us here Justice Sutherland 
said: 

“This is legislative delegation in its most 
obnoxious form; for it is not even delega- 
tion to an official or official body, presump- 
tively disinterested, but to private persons 
whose interests may be and often are ad- 
verse to the interests of the others in the 
same business .... The difference between 
producing coal and regulating its produc- 
tion is, of course, fundamental. The former 
is a private activity; the latter is necessarily 
a governmental function ... And a statute 
which attempts to confer such power un- 
dertakes an intolerable and unconstitutional 
interference with personal liberty and pri- 
vate property.” ™ 





692 U. S. 542, 554-555 (1876). 

7109 U. S. 3 (1883). Prior to this time similar 
statements had been made in U. 8S. v. Harris, 
106 U. S. 629 (1883). 

§ See preceding footnote, pp. 17-18. Where 
states and municipalities have delegated certain 
types of minor decision making to private indi- 
viduals or groups, such as the height of draw- 
bars, what constitutes an adulterated drug, or 
permission to practice medicine only after hav- 
ing obtained a medical degree from a Class A 
medical school on the list of the A. M. A., such 
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delegations have generally been upheld. If the 
delegation is regarded as legislative it is void. 
If it involves administrative rule-making such 
delegations might be held void because the body 
is unofficial; or they may be upheld because 
they are conceived to involve very restricted 
orbits of discretion. The cases dealing with 
such minor forms of delegation are too numer- 
ous to list here. 

* 49 Stat. @91. 

1” 298 U. S. 238 (1936). 

11 See preceding footnote, p. 311. 
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In a separate opinion Chief Justice Hughes 
thought the act objectionable because it 
“permits a group of producers and employ- 
ers ... to make rules as to hours and wages 
for other producers and employers who 
were not parties to the agreement.” ” This 
is not in accord with the due process re- 
quirements of the Fifth Amendment. 


The opinion of Justice Sutherland would 
appear to be the high water mark of the 
analytical tradition in jurisprudence com- 
ing down from John Austin, wherein law is 
a command of the sovereign. If we grant 
that a bituminous coal code, supported by 
statute, was itself statutory in character, it 
follows that a private organization may not 
legislate for a dissentient minority. Assum- 
ing that the act was otherwise constitu- 
tional, Congress might have delegated this 
authority to a specially created govern- 
mental commission but not to a trade asso- 
ciation or trade union.” 

In spite of the decisions of federal and 
state courts since 1944, the Supreme Court 
of the United States still makes this dis-* 
tinction between public and private. It was 
implicit in everything the court said in 
Grovey v. Townsend,“ where the group 
happened to be the political party rather 
than the labor union. As late as 1948 that 
court could say that “since the decision of 
this court in the Civil Rights cases the 
principle has become firmly embedded in 
our constitutional law that the action in- 
hibited by the first section of the Fourteenth 
Amendment is only such action as may fairly 
be said to be that of the states. That amend- 
ment erects no shield against merely private 
conduct, however discriminatory or wrong- 
ful.” Within eight years of the Carter 
case, the supreme courts in the nation and 
the states were engaged frequently in recon- 
sidering the place of unions and other private 
groups in the law. By 1944 the question of 


whether a labor union was merely a volun- 
tary organization or a quasi-public institu- 
tion had to be re-examined. 


Common Law— 
A Source of Union Status 


Let us turn for a moment to the status of 
unions from the second standpoint—that 
based upon the common law arising out of 
union membership issues. Ever since the 
case of Mayer v. Journeymen Stonecutters’ 
Association,* the general tendency in the 
courts had been to consider labor unions 
voluntary organizations insofar as deter- 
mination of membership was concerned. In 
the Mayer case the New Jersey court recog- 
nized the clear right of such an organization 
to prescribe qualifications of membership. 
“Tt may make [membership] as exclusive as 
it sees fit. It may make the restriction on 
the line of citizenship, nationality, age, creed, 
or profession as well as numbers. This 
power is incident in its character as a volun- 
tary association ....”™ Similar decisions in 
other jurisdictions followed.” 

The reason for the application of this 
rule was more clear then than it is today, 
because in the early days unions had organized 
as working-men’s clubs or friendly societies 
and only gradually took on the functions 
we now ascribe to them. The first collective 
agreement in the modern sense of the term 
is thought to be that made by the National 
Union of Iron Moulders in 1891.” This came 
a year after the Mayer decision. Judicial 
thinking along these lines continued through 
the 1930’s. A comparable attitude toward 
collective bargaining and judicial enforce- 
ment of collective agreements animated court 
decisions during this period; collective 
agreements were first held to be mere 
“memoranda of rates,” of moral but not 
legal significance.” Later their judicial en- 





12 See preceding footnote, p. 318. 

143 For a general discussion of the earlier 
Phases of this issue see, “‘Delegation of Gov- 
ernmental Powers to Private Groups,’’ 32 
Columbia Law Review 80 (1932); ‘‘Delegation of 
Power to Private Parties,’"’ 37 Columbia Law 
Review 447 (1937); L. C. Jaffe, ‘‘Law Making 
by Private Groups,’’ 51 Harvard Law Review 
201 (1937). 

14 295 U.S. 45 (1935). 

1% Shelley v. Kraemer, 334 U. S. 1, 13 (1948). 

147 N. J. Eq. 519, 20 Atl. 492 (1890). 

17 See preceding footnote, p. 494. 

% Frank v. National Alliance of Bill Posters, 
89 N. J. L. 380 at 381 (1916): “It would be quite 
impractical for the courts to undertake to 
compel men to receive into their social relation- 
ships one who was personally disagreeable, 
whether for a good or a bad reason.’’ (Denial 
of mandamus to union ordering it to admit 
plaintiff to membership.) Greenwood v. Build- 


834 


ing Trades Council of Sacramento, 71 Cal. App. 
159 at 169, 233 Pac. 823, at 827 (1925): ‘‘The 
law relating to labor unions in relation to 
interference by the court as to membership and 
enforcement of rules is the same as that applied 
to other voluntary associations.’’ For fuller dis- 
cussion see LABOR LAw JOURNAL, December, 
1949 and January, 1950; C. W. Summers, ‘‘The 
Right to Join a Union,”’ 47 Columbia Law Re- 
view 33 (1947); Bernhardt, “‘The Right to a 
Job,”" 30 Cornell Law Quarterly 292 (1945); 
Murray, ‘“‘The Right to Equal Opportunity in 
Employment,’’ 33 California Law Review 388 
(1945). 

” Willis and Montgomery, 
(1945), p. 93. 

» Hudson v. Cincinnatti, N. O. & T. R. R. 
Company, 152 Ky. 711, 154 S. W. 47 (1913); 
Burnetta v. Marceline Coal Company, 180 Mo. 
249, 79S. W. 136 (1904). 
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forcement was grudgingly recognized by 
subsuming them under the three familiar 
categories of usage, agency ™ and third party 
beneficiary “—concepts drawn from an in- 
dividualistic context unfitted for the collec- 
tive nature of modern labor-management 
relations. 


The change of attitude in both federal and 
state courts has come about largely under 
the impact of large unions and wide-spread 
collective bargaining. With memberships in 
a single union local running into the 
thousands,” it is absurd to emphasize per- 
sonal relationships among members; and with 
collective agreements covering more than 
15 million workers—running as high as a 
90 per cent coverage in basic industries— 
the collective agreement must be treated as 
something more than a “memorandum of rates.” 


Even before the number of cases reaching 
the courts had become significant, there had 
been an increasing recognition among students 
of labor-management relations that collec- 
tive agreements were actually laying down 
law—sometimes referred to as common law, 
at other times as legislation. While legisla- 
tion by private groups has been abhorrent to 
the American people, it was evident by the 
1940’s that this had nevertheless become an 
established fact and had to be dealt with. 
In many ways unions alone or in collusion 
with employers or employers’ associations 
required nonparticipating employers to abide 
by the standards of collective agreements 
within the area or forced recalcitrant em- 
ployers, with the help of the courts, to join 
the association.* More broadly still, collec- 
tive agreements had become the “law of the 
land” for workers, whether or not they held 
union cards. A situation had arisen in this 
country comparable to that in the Germany 
of the Weimar constitution where, when a 
collective agreement embodied the customs 
of a:given industry in a given area, it would 
be declared binding by the Minister of 
Labor on nonmember employers and workers 
alike. The requirement of formal govern- 
mental assent to a collective agreement 
before it should become the norm for labor- 
management relations satisfied the require- 


ments of sovereignty, but did not too 
successfully disguise the role played by the 
associations in building up a statutory law 
of industry based upon industrial customs. 
This new form of power relationships dis- 
turbed the German courts when they first 
had to face it. The judges recognized that 
they were falling between the two stools of 
contract and legislation. The need for a 
new concept, lying intermediately between 
contract and legislation, to fit the nature of 
the group which lay between the individual 
and the government™ was temporarily 
obviated by the fiction that these comprehen- 
sive collective agreements achieved their legal 
binding force through the approach given 
by the Minister of Labor.* A fiction com- 
parable to this has grown up in American law. 


Recent Court Interpretations 
of Union Status 


Let us turn now for a close look at recent 
decisions bearing upon the place of the 
labor union in the total pattern of economic, 
political and legal relations. Our immediate 
concern is with those cases in which the 
power of unions has affected adversely the 
rights of individuals. These cases reveal a 
growth of private power not provided for in 
constitutional or statutory law; consequently 
we can expect to find as yet no clear-cut 
comprehension of the position which labor 
unions occupy in the total picture. These 
cases, because of their novelty and impor- 
tance, have been discussed at length in the 
journals, but primarily for the significance 
and immediacy of the actual decisions rather 
than the implications arising from the 
language found in the opinions. It is to the 
latter that I shall confine myself because of 
its significance for public policy in the future. 
Due to the broad nature of this paper it will be 
impossible either to elaborate on the facts or to 
present a critique of each separate decision. 
The implications are the important thing. 


The Civil Rights cases, it will be remem- 
bered, had ruled that constitutional limita- 
tions were binding only on public authorities 
and not on private parties, presumably groups 





21 Mueller v. Chicago & North Western Rail- 
road Company, 194 Minn. 83, 259 N. W. 798 
(1935); also, Yazoo & M. V. R. R. Company v. 
Mitchell, 173 Miss. 594, 161 So. 860 (1935); 
Barnes v. Berry, 156 Fed. 72 (Cir. Ct. Ohio, 
1907). 

2 Yazoo & M. V. R. R. Company v. Sideboard, 
161 Miss. 4, 133 So. 669 (1931). 

23 Local 600 of the UAW-CIO had more than 
40,000 members in 1945. 

*% Work cited in footnote 1. 
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* The need for a legal concept lying some- 
where between contract and legislation is dis- 
cussed by Leon Duguit, ‘‘Collective Acts as 
Distinguished from Contracts,”’ 27 Yale Law 
Journal 753 (1918). 

*% Hamburger, ‘‘The Extension of Collective 
Agreements to Cover Entire Trade and Indus- 
tries,’’ 40 International Labor Review 153 (1939); 
‘‘Methods of Collaboration Between Public Au- 


thorities, Workers’ Organizations, and Em- 
ployers’ Organizations’’ (International Labor 
Conference, 1940). 
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as well as individuals. Moreover, as we 
have seen, labor unions had with reasonable 
consistency been considered to be private 
clubs. In the light of new developments it 
was no accident, theréfore, that the United 
States Supreme Court should be required to 
venture into new theoretical territory, as it 
did in the memorable case of Steele v. Louis- 
ville and Nashville R. R. Co.™ In this case 
the collective bargaining process, as au- 
thorized by the Railway Labor Act,” had 
been used by the railway Brotherhood and 
the company to exclude all except “whites” 
from promotion lists for engineer and fire- 
man. The plan was so devised “as ultimately 
to exclude all Negro firemen from the serv- 
ice.” Negroes were, of course, barred from 
membership in the bargaining union. The 
Supreme Court of Alabama held on the 
merits that Steele’s complaint stated no 
cause of action and that the Railway Labor 
Act placed no duty upon the Brotherhood to 
protect the petitioner and other Negro firemen 
from the alleged discriminatory treatment.” 


Reversing, the United States Supreme 
Court held that, since Negroes are excluded 
from membership in the craft, the authority 
of the Brotherhood to act for them arises 
not from their action or consent, but from 
the command of the Act. The use of the 
word “representative” in the Railway Labor 
Act, said the Court, “plainly implies that 
the representative is to act on behalf of all 
the employees which, by virtue of the statute, 
it undertakes to represent.” ™ 


Union Powers 
Comparable to Legislature's 


Still more important for our purposes, the 
Supreme Court came close to a statement 
of the actual position which a labor union 
now occupies in the economy. It said: 


“We think that the Railway Labor Act 
imposes upon the statutory representative 
of a craft at least as exacting a duty to pro- 
tect equally the interests of the members of 
a craft as the Constitution imposes upon a 
legislature to give equal protection to the 
interests of those for whom it legislates. 
Congress has seen fit to clothe the bar- 
gaining representative with powers compar- 
able to those possessed by a legislative body 


both to create and restrict the rights of those 
whom it represents.” ™ 


In the light of the purposes of the Act, 
the Court found such discrimination as 
practiced here illegal. The decision did not 
divest the Brotherhood of its status as a 
private association, but found that, by virtue 
of the Act, it was exercising a “legislative” 
function. The language of the opinion 
is cautious. It does not confer a public 
status upon the Brotherhood, even though 
the fundamental principles which the Court 
read into the Act in support of its views wete 
drawn from the “equal protection” clause 
which is binding only upon public agencies. 
Yet it is not the due process or equal pro- 
tection clauses which condemn the Brother- 
hood. “It is the federal statute which 
condemns as unlawful the Brotherhood’s 
conduct.” * 


In a concurring opinion Justice Murphy 
came closer to recognizing the broader issue 
by saying that the economic discrimination 
against Negroes “raises a grave constitu- 
tional issue that should be squarely faced.” 
However, he was uncertain whether the ma- 
jority intended to make a constitutional 
rather than a legal issue out of it. If the 
majority opinion rested upon constitutional 
grounds, Justice Murphy would agree with it, 
for the Act itself did not condemn discrimina- 
tion. If the Act were to be construed as 
permitting discrimination of this kind, it 
would clearly run afoul of the Fifth Amend- 
ment, for “it cannot be assumed that Con- 
gress means to authorize the representative 
to act so as to ignore rights guaranteed by 
the Constitution.” 


One is confused by the opinion of Justice 
Murphy, because it is difficult to see how 
he could make this a constitutional issue 
as applied to the union without either (1) 
designating the Brotherhood a public agency 
or (2) breaking away from the classical dis- 
tinction between public agencies and volun- 
tary associations by asserting that any 
organization whose exercise of power upon 
others is similar to that of a public au- 
thority is subject to the same constitutional 
limitations. No such clarity emerges from 
the opinions stated in this case. In spite 
of Justice Murphy’s doubts the Court fol- 
lowed a recognized canon of interpretation: 





279 LABOR CASES { 51,188, 323 U. S. 192 (1944); 
accord, Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, 9 LABOR CASES { 51,189, 
323 U.S. 210 (1944). 

2% 48 Stat. 1185; 45 U. S. C. Secs. 151 and fol- 
lowing. 

20 Ala. 113,16 So. (2d) 416. 

%® See footnote 27, p. 199. 
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See preceding footnote, p. 202. (Italics 


supplied.) 

% See preceding footnote, p. 204. In the com- 
panion Tunstall case, the opinion stated that 
the right asserted by petitioner ‘‘is a federal 
right implied from the statute and the policy 
which it has adopted.’ 323 U. S., pp. 210, 213. 
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that wherever possible a statute shall be con- 
strued in such a manner as to support its 
validity. The Court did not void the statute, 
because it could reasonably assume that the 
statute would not condone such discrimina- 
tion. Aside from the immediate decision 
the importance of this case lies largely in 
its exploratory effort in placing unions some- 
where between a governmental agency and a 
private club with “powers comparable to 
those possessed by a legislative body.” It is 
unfortunate that. the boundaries could not 
have been more clearly defined. 


The ambiguity is further manifest when 
Justice Murphy says: , 


“The Constitutional problem in this in- 
stance is clear. Congress, through the Rail- 
way Labor Act, has conferred upon the 
union ... the power to represent the entire 
craft or class in all collective bargaining 
matters. While such a union is essentially 
a private organization, its power to represent 
and bind all members of a class or craft ts 
derived solely from Congress.” ™ 


Some ten months prior to the Steele de- 
cision the United States Supreme Court had 
to determine the status of the collective 
agreement relative to the individual con- 
tract of labor, an issue in which union power 
and status are implicit. In legal lore, as 
befitted an individualistic culture, the in- 
dividual contract of labor had always re- 
ceived the special protection of the due 
process clauses, not only against collective 
agreements but even against state and fed- 
eral legislation.™ It was obvious to students 
of the labor problems that extensive collec- 
tive bargaining, encouraged by the Wagner 
Act, would eventually bring to a head the 
issue of the individual versus the collective 
contract. In other democratic countries 
wherever an extensive labor code along 
modern lines had become public policy, the 
collective agreement had been given pre- 
eminence over the individual contract where 
a conflict between the two might occur. The 
pre-eminence of the individual contract in 
the United States, therefore, became an 
anomaly after 1935. Nothing in the Wagner 
Act expressed directly the intent of Con- 
gress to change this. 


J. 1. Case Company v. NLRB 


The issue was clear-cut in J. J. Case Com- 
pany v. NLRB”™ wherein the Court gave 
the collective agreement a status intermediate 
between individual contract and legislative 
enactment. The reasons given by the court 
are less satisfactory. The rationale rested 
upon the literary device of analogy rather 
than upon a deeper penetration into the 
group problem and the position of unions. 
The collective agreement was likehed by 
Justice Jackson to tariffs established by a 
carrier, to utility rates and to standard pro- 
visions for insurance policies. The com- 
parison is most unfortunate, since the history 
of rate regulation has nothing in common 
with the trade union movement, nor is there 
anything qualitatively or intrinsically similar. 
Collective bargaining and collective agreements 
are the instruments of a unique form of group 
behavior which certainly deserves consideration 
more profound than an oblique comparison 
with a simple exercise of police power. 


Fundamentally, this case decided that in- 
dividual contracts of labor could not inter- 
fere with the work of the NLRB. When 
the Board had certified a union as the bar- 
gaining agent, private contracts could not 
be raised as a bar to the bargaining process. 
The pre-eminence of the collective agree- 
ment over the individual contract in case 
of conflict is thus established in a back- 
handed way—on the rebound from the prior 
claims of the NLRB, with no necessary com- 
mitment on union status. Wherever private 
contracts conflict with the functions of the 
Board they must yield, or the Act would be 
reduced to futility; hence, the collective 
agreement acquires a moral and legal posi- 
tion above the individual contract only by 
indirection.” 


Railway Mail Association v. Corsi 


In Railway Mail Association v. Corsi,” the 
Supreme Court upheld Section 43 of the 
New York Civil Rights Act ® in which labor 
organizations were forbidden to deny a per- 
son or persons membership in its organiza- 





% See preceding footnote, p. 208. (Italics 
supplied.) 

* Adair v. U. 8., 208 U. S. 161 (1908); Coppage 
v. Kansas, 236 U. S. 1 (1915). 

% 8 LABOR CASES { 51,173, 321 U. S. 332 (1944). 

% See preceding footnote, p. 337. This was 
put more clearly by the Circuit Court of Ap- 
peals: ‘It follows, we think, that the duty to 
bargain collectively is necessarily paramount 
to the freedom of contract enjoyed prior to 
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the statute or before a collective agent had been 
chosen .. . .”° 134 F. (2d) 70, 72 (1943). 
Accord, Order of Railroad Telegraphers v. 
Railway Hxrpress Agency, 8 LABOR CASES 
§ 51,174, 321 U. S. 342 (1944); Medo Photo 
Supply Corporation v. NLRB, 8 LABOR CASES 
{ 51,176, 321 U. S. 678 (1944). 

379 LABOR CASES { 51,215, 326 U. S. 88 (1945). 

% New York Consolidated Laws, ch. 6. 
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tion by reason of race, color or creed. The 
Railway Mail Association, a New Hamp- 
shire corporation, was ordered to remove 
from its constitution that clause which limited 
membership to any male “who is of the 
Caucasian race, or a native American Indian.” 
The court did not discuss those aspects of 
the nature of the labor union which per- 
mitted a state to single out unions for this 
special prohibition. The union argued that 
the New York law denied it due process and 
equal protection of the laws. In its curt 
denial of the union’s claim, the Supreme 
Court did not state its reasons for distin- 
guishing labor unions from other private 
associations except to say that the union is 
an organization “which holds itself out to 
represent the general business needs of em- 
ployees.” The Corsi decision seems the more 
significant in that. the union held itself out 
as a “fraternal beneficiary association” which 
did not bargain collectively for its members, 
and it was considered by the state supreme 
court not to be a union but rather an organi- 
zation engaged primarily in the insurance 
business.” 


In upholding the non-Communist affidavit 
section of the Taft-Hartley Act, the Su- 
preme Court again took occasion to com- 
ment upon the new status of labor unions. 
Chief Justice Vinson, speaking for the ma- 
jority, remarked: 


“Under the statutory scheme, unions which 
became collective bargaining representatives 
for groups of employees often represent not 
only members of the union but nonunion 
workers or members of other unions as well. 
Because of the necessity to have strong 
unions to bargain on equal terms with strong 
employers, individual employees are required 
by law to sacrifice rights which, in some 
cases, are valuable to them. The loss of in- 
dividual rights for the greater benefit of the 
group results in a tremendous increase in the 
power of the representative of the group— 
the union. But power is never without re- 
sponsibility. And when authority derives in 
part from government’s thumb on the scales, 
the exercise of thai power by private persons 
becomes closely akin, in some respects, to its 
exercise by government itself.” 





At this point the characteristic caution 
recurred: “We do not suggest that labor 
unions which utilize the facilities of the 
NLRB become governmental agencies or 
may be regulated as such. But it is plain 
that when Congress clothes the bargaining 
representative ‘with powers comparable to 
those possessed by a legislative body both to 
create and restrict the rights of those whom 
it represents,’ the public interest in the good 
faith exercise of that power is very great.” “ 


State Court Decisions 


In state courts the cases have dealt with 
discrimination against workers through closed- 
shop, closed-union and auxiliary-union ar- 
rangements. Again it is the trend in the 
reasoning rather than the actual decision 
that is of interest here. In James v. Marinship 
Corporation,” the Supreme Court of California 
ruled that an arbitrarily closed or partially 
closed union, combined with a closed shop, 
is incompatible with the freedom of the 
worker, particularly where the union has 
attained a monopoly of the supply of labor 
and keeps Negroes from its ranks. Such a 
union according to the court, “occupies a 
quasi-public position similar to that of a public 
service business and it has corresponding obliga- 
tions. It may no longer claim the same freedom 
from legal restraint enjoyed by golf clubs or 
fraternal associations. Its asserted right to 
choose its own members does not merely 
relate to social relations; it affects the funda- 
mental right to work for a living.” “ 


As in the concurring opinion of Justice 
Murphy in the Steele case, the court here 
draws its criteria from the due process and 
equal protection clauses of the federal Con- 
stitution. These criteria, according to the 
California court, have become the public 
policy of the United States, which should 
be followed in a common law ruling such 
as this. The court pointed out that another 
form of private association, the political 
party, had recently been given quasi-public 
status and forbidden to continue its dis- 
crimination against Negroes. A _ political 
party is no longer permitted to deny Negroes 
the right to vote in primary elections where, 
under state law, the political party is acting 





%* Railway Mail Association v. Murphy, 180 
Misc. 868, 44 N. Y. S. (2d) 601. The New York 
Court of Appeals, however overruled, finding the 
association a labor organization under Sec. 43, 
267 App. Div. 470, 47 N. Y. S. (2d) 404. 

# American Communications Association v. 
Douds, 18 LABOR CASES { 65,760, 339 U. S. 382, 
401 (May, 1950). 

“See preceding footnote, p. 402. (Italics 
supplied.) The non-Communist affidavit require- 
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ment of the act “is not against the groups or 
beliefs identified therein, but only against the 
combination of those affiliations or beliefs with 
occupancy of‘a position of great power over the 
economy of the country.’’ 339 U. S., pp. 403-404. 


#9 LABOR CASES { 62,475, 155 Pac. (2d) 329 
(1944). 

#See preceding footnote, p. 335. (Italics 
supplied.) 
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as an agency of the state in conducting the 
elections. 


In Marinship the union raised arguments 
which will be increasingly familiar until 
the status of labor unions is finally settled. 
It argued that the constitutional provisions 
do not relate to the actions of individuals 
and groups and that the California statutes 
apply to such businesses as inns and restaurants, 
not to labor unions. The court replied that 
such statutes are merely declaratory of the 
common law; it is well established at com- 
mon law that innkeepers and common 
carriers are under a duty to furnish accom- 
modations to all persons, and if colored per- 
sons are furnished separate accommodations 
they must be equally safe, commodious and 
comfortable.“ Like a public service busi- 
ness, a union which has attained a monopoly 
of the labor supply through closed shop 
agreements may not unreasonably discrimi- 
nate against Negro workers for the sole rea- 
son that they are colored persons. The court 
did not require the union to admit Negroes 
to membership, but rather gave the union 
the choice of the closed shop or the closed 
union.” 


Williams v. IBB 


The Marinship case leaves the impression 
that the labor union was likened to a “public 
service business” because it had a monopoly 
in the labor market, rather than because of 
the nature of the union as a quasi-public 
agency in itself. In Williams v. International 
Brotherhood of Boilermakers,” the union as- 
serted the right to obtain the discharge of 
Negro workers under a closed-shop con- 
tract, although the union would not admit 
Negroes to membership, forcing them in- 
stead into auxiliary lodges. As in the Marin- 
ship case, the same court here granted an 
injunction against this discriminatory practice 
in broader terms than it had stated in the 
Marinship case. The decision relies upon the 
Corsi case, which upheld the Civil Rights 


Act of New York State, prohibiting such 
discrimination even in unions where the 
closed shop or a monopoly of the labor 
market did not prevail. The California court 
held that, “Although the relief granted in the 
Corsi case was derived from legislative au- 
thority, it is established that where persons 
are subjected to certain conduct by others 
which is deemed unfair and contrary to 
public policy, the courts have full power to 
afford the necessary protection in the 
absence of statute.” “ 


The court pointed out that “the failure to 
allege a monopoly is not fatal to plaintiff's 
cause of action,” and, although certain cases 
cited emphasize the fact that such a monop- 
oly existed,* in only one case was it stated 
that relief must be denied because of the 
failure to show that the union had obtained 
a monopoly over the labor market.” In 
other jurisdictions relief has been granted 
against the maintenance of a closed shop and 
an arbitrary closed union without requiring 
proof of a labor monopoly in the area”™ 


The Williams case conveys the thought 
that these union practices bear directly upon 
the public interest, because they deny the 
right of citizens to a job: 


“The public interest is directly involved be- 
cause the unions are seeking to control by 
arbitrary selection the fundamental right to 


is not in itself improper it carries with it 
certain responsibilities, and the public clearly 
has an interest in preventing any abuse of 


it Soa 


Betts v. Easley 


A similar situation faced the Supreme 
Court of Kansas in Betts v. Easley" In 
1943 the shop workers of the Santa Fe 
Railroad had changed over from a company 
union, in which Negroes were admitted to 
full membership, to a local of the Grand 
Lodge Brotherhood Railway Carmen of 
America in accordance with the procedure 





* See preceding footnote, p. 340. 

“In Wilson v. Newspaper & Mail Deliverers’ 
Union of New York and Vicinity, 1 LABOR CASES 
1 18,133, 123 N. J. Eq. 347, 197 Atl. 720 (1938), 
which the court in Marinship cites with ap- 
proval, the decision, granting an injunction 
against a similar offense, rested largely upon 
the monopoly of the labor market. This form 
of monopoly ‘‘raises duties which may be en- 
forced against the possessors of the monopoly 


#10 LABOR CASES { 62,953, 165 Pac. (2d) 903 
(1946); accord, Thompson v. Moore Drydock 
Company, 10 LABOR CASES { 62,954, 165 Pac. (2d) 
901 (1946). 

* See preceding footnote, pp. 903, 905. 
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* See footnote 45; Carroll v. Local No. 269, 
133 N. J. Eq. 144, 31 Atl. (2d) 223 (1943). 

*® Walter v. McCarvel, 309 Mass, 260, 34 N. E. 
(2d) 677 (1941). 

% Dorrington v. Manning, 1 LABOR CASES 
7 18,332, 135 Pa. Super. 4, 4 Atl. (2d) 886 (1939); 
Wills v. Local No. 106, 26 Ohio N. P., N. S., 
435. 

51 See footaote 46, p. 906. Companion cases, 
Thompson v. Moore Drydock Company; Bau- 
tista v. Jones, 9 LABOR CASES { 62,476, 155 Pac. 
(2d) 343 (1944). 

5211 LABOR CASES { 63,207, 161 Kan. 459, 169 
Pac. (2d) 831 (1946). For note and comment on 
this case, see 56 Yale Law Journal 731. 
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prescribed in the Railway Labor Act. The 
Local Lodge was limited to members of the 
white race, while Negroes were relegated to 
an auxiliary lodge. The constitution of 
Local 850 provided that “where these sepa- 
rate lodges of Negroes are organized they 
shall be under the jurisdiction of and repre- 
sented by the delegate of the nearest white 
local... .” Other forms of racial discrimi- 
nation were written into the constitution. 


Six Negroes thus excluded sought an in- 
junction in their own behalf and on behalf 
of a hundred or more Negroes similarly 
situated. The union demurrer was sustained 
in the lower state court on the grounds that 
in the election for bargaining representative, 
which included Negroes as well as whites, a 
majority was cast for Local 850; and it was 
clear to the lower court that “the Fifth 
Amendment to the United States Constitu- 
tion relates only to governmental actions... 
not to any action of private persons. rug 


The Supreme Court of Kansas overruled, 
making it clear that the union can segregate 
its membership in any way it chooses “in 
connection solely with local activities which 
are wholly independent of its functions as 
the designated bargaining agent... .”™ Two 
major questions, among others, the court 
faced squarely are: Is the union, as the 
bargaining agent, to be considered solely as 
a “private association of individuals,” free 
from the constitutional and statutory re- 
straints which “attach to public agencies?”, 
and, “Does the denial of such equal parti- 
cipation constitute a denial of individual 
rights under the constitution and the statutes?” 


In the light of the history of railway labor 
legislation, the Supreme Court of Kansas 
found the lower court’s view of the union as 
“a private association of individuals’ unten- 
able. On the contrary “the acts complained 
of are those of an organization acting as an 
agency created and functioning under pro- 
visions of federal law.” ™ The court went on 
to make the broadest statement to date of 
the position of a union operating under 
federal labor legislation: “. .. the consti- 
tutional guaranties of due process, whether 
under the federal or state constitutions, are 
to be liberally construed to effectuate their 
purposes, and are a restraint not only upon 


persons holding positions specifically classed 
as executive, legislative and judicial, but 
upon all administrative and ministerial officials 
who act under government authority . 
While claiming and exercising rights inci- 
dent to its designation as bargaining agent, 
the defendant cannot at the same time avoid 
the responsibilities that attach to such 
statutory status.”™ 


Under the act, once the bargaining agent 
is selected, he is the sole representative, and 
hence those not admitted to membership 
are denied rights accorded to white working- 
men in vital matters subject to negotiation 
and adjustment. The argument that, since 
membership in the union is voluntary, the 
petitioners have no right to complain is 
“specious and unrealistic.” What the union 
did here is “abhorrent to the letter and the 
spirit of our fundamental charter. Never 
was it more important than now to reject 
such racial discrimination and to resist all 
erosions of individual liberty. The acts com- 
plained of are in violation of the Fifth Amend- 
ment.” ™ 


Clark v. Curtis 


Two decisions in the New York Supreme 
Court round out the trend, in that they deal 
with the same issue and cite with approval 
the cases just discussed. Both involved the 
firing of employees under a closed-shop 
contract, where admission to membership 
in the union was refused. Both decisions 
adhered to the earlier New York case of 
Clark v. Curtis: ® that “a union acting as ex- 
clusive bargaining agent ... is bound to 
represent all of such employees fairly.” In 
Ryan v. Simons™ the court granted an in- 
junction restraining the Newspaper and 
Mail Deliverers Union from interfering with 
employment of plaintiffs and directing the 
union to admit them to membership. While 
the complaint was based on the common 
law, the court held that “the attempt of the 
defendant union to impose limitations on 
the right of other men to follow the calling 
of newspaper deliverers is repugnant to the 
common law, the labor statutes, state and 
federal, and the constitution of the United 





53 See preceding footnote, p. 836. Cites Corri- 
gan v. Buckley, 271 U. S. 323 and Civil Rights 
cases 109 U. S. 3. Further, ‘‘In the opinion of 
the court the things complained of by the 
plaintiffs relate to the action by a private asso- 
ciation of individuals, and not by the Federal 
Government or the State of Kansas.’’ (Citing 
Grovey v. Townsend 295 U. S. 45.) 

54 See preceding footnote, p. 837. 

5% See preceding footnote, p. 838. 
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States . in that it denies plaintiffs the 
% See preceding footnote, p. 838. (Italics 
supplied.) 
5? See preceding footnote, p. 839. (Italics 
supplied.) 


5813 LABOR CASES { 64,206, 76 N. Y. S. (2d) 3 
(1947), affirmed by the New York Court of 
Appeals, 297 N. Y. 1014, 80 N. E. (2d) 536. 

5% 18 LABOR CASES { 65,729, 98 N. Y. S. (2d) 
243 (1950). 
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equal protection of the law.”® The old 
common law principle which permits unions 
to admit or refuse admission to "strangers” 
is inapplicable where the union, through 
statutes, becomes the bargaining agency 
and acts as agents for plaintiffs who are not 
members. 


Wilson v. Hacker 


In Wilson v. Hacker“ the same court 
granted an injunction against a closed-shop 
provision which would have caused the dis- 
missal of three barmaids, ineligible to be- 
come members of the Bartenders League of 
America, The court admitted that the 
Civil Rights Act of New York does not 
forbid discrimination on account of sex but 
thought it violates the common law theory 
of prima facie, tort, which requires a justifi- 
cation of incidental injury occuring to another 
while carrying out a line of policy. Further, 
discrimination on the ground of sex “must 
be condemned as a violation of the funda- 
mental principles of American democracy.” 
As an indication of “the spirit of our times” 
the court interestingly enough pointed to 
the Universal Declaration of Human Rights, 
adopted in 1948 at the third session of the 
United Nations General Assembly. In this dec- 
laration discrimination on the grounds of sex 
is forbidden as a matter of principle; and the 
court points out that judges are not bound to 
enforce only the established law, but they may 
condemn “discrimination as a violation of a 
fundamental principle and judge the legiti- 
macy of union activities in the light of such 
principle.” * 

The union had argued that the presence 
of women in bars led to obvious abuses in 
the business of liquor dispensing; it was to 
protect the morals of women and the repu- 
tation of a business rather than from a sel- 
fish desire to exclude women from the union 
that led to the elimination of women from 
union membership. Although the court 
thought that such motives might differentiate 
this case from other such cases, it found no 
difficulty in disposing of the arguments by 
pointing out that the moral problem and the 
general welfare of a business was a public 
function of the legislature and could not be the 
basis for justifying contractual relations be- 
tween private parties which result in discrimi- 
ation—“What may be reasonable and lawful 

















































for a legislature to do may be unreasonable 
or arbitrary on the part of a private greup.” “ 


The labor union does not present the only 
group problem. Running parallel to the 
above cases are those dealing with the 
status of the political party. Because 
the language is more clean-cut, the few cases 
dealing with the political party give us a 
better clue to the position of the labor union. 
If we are in some doubt as to the status 
of the union, a hurried glance at the political 
party might help to clarify it. 


Smith v. Allwright 


Like the union, the political party had 
been treated as a private association. Since 
1921 the courts had propagated the myth 
that primary elections were a means of 
choosing the officers of a private organiza- 
tion, and hence voting in a primary could 
be restricted to its own membership.“ Re- 
versing this older doctrine as it applied to 
primary elections, the United States Su- 
preme Court, in Smith v. Allwright, ® without 
the equivocation characteristic of decisions 
in the labor cases, said: 


“We think that this statutory system for 
the selection of party nominees for inclusion 
on-the general election ballot makes the party 
which is required to follow these legislative 
directions an agency of the state in so far as it 
determines the participants in a primary 
election. The party takes its character as a 
state agency from the duties imposed upon it by 
state statutes; the duties do not become matters 
of private law because they are performed 
by a political party. When primaries 
become a part of the machinery for choos- 
ing officials state and national ... the same 
tests to determine the character of discrimi- 
nation or abridgement should be applied to 
the primary as are applied to the general 
election.” 


Membership in the party is similar to that 
in the labor union, but it is not controlling; 
the membership aspect did not deter the 
court from recognizing the public function 
of the political party when it pointed out 
that “the privilege of membership in the 
party may be... no concern of the state. 
But when, as here, the privilege is also the es- 
sential qualification for voting in a primary 
to select nominees for a general election, 





See preceding footnote, p. 248. (Italics 
supplied.) 

* 101 N. Y. S. (2d) 461 (1950). 

*2 See preceding footnote, pp. 472-73. 

* See preceding footnote, p. 474. 

“ Newberry v. U. 8., 256 U. S. 232 (1921): 
Nixon v. Herndon, 273 U. S. 536 (1927); Nixon 
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send, 295 U. S. 45 (1935). 

% 321 U. S. 649, pp. 663-64 (1944). (Italics 
supplied:) Accord, U. 8. v. Classic, 313 U. S. 
299 (1941). 









the state makes the action of the party the 
action of the state.”™ 

South Carolina replied to the Allwright 
decision by repealing its laws relating to 
primary elections, with the intent of making 
the party and its primary a private affair 
once again. The state branch of the Demo- 
cratic party would presumably be serving 
no public function by virtue of state legisla- 
tion. Would the federal courts then look 
upon the private white primary in South 
Carolina as a violation of the constitutional 
rights of Negro citizens? The question 
was soon answered in the case of Elmore v. 
Rice“ in which Judge Waring of the federal 
district court for South Carolina ruled that 
where a state has at one time regulated 
some of the procedure for primary elections 
—later repealed—and the political party 
continues on the same basis as before by 
adopting the former state laws for its own 
private purposes, its primary retains the 
same status it had prior to repeal. 

The decision rests upon no discernible 
principle. An unparalleled opportunity was 
lost to announce that where a private group 
reaches the point that its actions have public 
consequences, the group must be held ac- 
countable under constitutional limitations 
as if it were public; or, still more flatly, to 
say that its stature and functions make it 
public. 

Upon appeal ® the circuit court of appeals 
upheld the lower court, but relied largely upon 
the close relation between the primary and 
the general election. But now a new rationali- 
zation is added: where a state permits a 
party to conduct the first and essential part of 
a two-part process of election, discrimination 
on the grounds of race violates the Fourteenth 
and Fifteenth Amendments, for “those who 
participate in the denial are exercising state 
power to that end, since the primary is used 
in connection with the general election in 
the selection of state officers.” ® 


The court then explains that “the funda- 
mental error in defendant’s position consists 
in the premise that a political party is a 
mere private aggregation of individuals, like 
a country club, and that the primary is a 
mere piece of party machinery. The party 
may, indeed, have been a mere aggregation 
of individuals in the early days of the Re- 


public, but with the passage of the years 
political parties have become in effect state 
institutions, governmental agencies through 
which sovereign power is exercised by the 
people.”™ 


Summary of Court Decisions 


We have reached the point where a sum- 
mary will indicate how far we have come 
in determining the status of the labor union. 
So far as the United States Supreme Court 
is concerned, the idea of the union as a 
strictly voluntary association, like the Elks 
Club, has been modified if not entirely dis- 
carded; that court has been content to 
classify activities rather than the organization 
as public or private. Even this does not 
apply to all unions,- but only to those desig- 
nated to perform a statutory function, Cor- 
respondingly, the right of Congress and of 
the state legislatures to delegate authority 
to unions is well established. The distinc- 
tion between public and private action has 
been blurred. That groups actually enact 
legislation comparable to that of adminis- 
trative bodies is an observation which re- 
curs repeatedly in all recent decisions, at 
least by indirection. Congress has obviated 
one difficulty which formerly plagued the 
courts by providing that unions may sue or 
be sued for breach of contract “by and for 
themselves and their members.”" This may 
do away with the doubt that many judges 
in state courts had raised in the long his- 
tory of the suability of unincorporated asso- 
ciations and in determining whether the 
union bargains as principal or as agent.” 


Supporting these rulings and in fact go- 
ing beyond the Supreme Court, the state 
courts tend also to treat labor unions as 
something more than private voluntary as- 
sociations once statutory designation has 
been given. The tendency is to get away 
from the monopoly aspect of union control 
as an essential part of discrimination. The 
grounds stated range through a wide field: 
discrimination violates the common law, the 
statute law, the principles of natural law 
behind both; or it violates rights implicit, 
though unstated in labor legislation. Some 
decisions now hold discrimination a violation 
of constitutional rights even while admit- 





* See preceding footnote, pp. 664-65. (Italics 
supplied.) 

* 72 Fed. Supp. 516 (1947). 

® Rice v. Elmore, 165 F. (2d) 387 (December, 
1947). Supreme Court refused review, 68 Sup. 
Ct. 905, 333 U. S. 875 (1948). 

® See preceding footnote, p. 392. 

™See preceding footnote, p. 389. (Italics 
supplied.) The same court made an attempt to 
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classify those activities of a party which are 
public in Chapman v. King, 154 F. (2d) 460 
(1946). 
ein Labor Management Relations Act, 1947, Sec. 
# 
7%2R. Richard Witmer, ‘‘Trade Union Liabil- 
ity,’ 51 Yale Law Journal 40 (1941); “‘Dogma 
and Practice in the Law of Associations,’’ 42 
Harvard Law Review 977 (1929). 
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ting that unions are private. All courts 
have stopped short of declaring labor 
unions public. Only the Kansas Supreme 
Court has done so, and then by implication, 
whereas the New York court treats unions 
as public, while underscoring their private 
character. It seems safe to conclude that, 
in spite of confused terminology, the courts 
are reaching the points where they will 
soon be referring to unions as quasi-public. 


In a number of respects the theory be- 
hind these cases involving the political 
party and labor unions leaves much to be 
desired. The weakness of the theory that 
unions which have been designated bar- 
gaining agents are accountable as if they 
were public agencies is apparent when we 
look at those unions whose leaders fail to 
comply with the requirement for filing a 
non-Communist affidavit with the NLRB.” 
Under the law such unions are not per- 
mitted to appear on an election ballot nor 
to receive designation by the Board, al- 
though they may conduct a lawful strike, 
bargain with employers, and may sue or be 
sued for breach of contract under Section 
301.% We have, then, this curious line of 
reasoning: unions are public when they bar- 
gain collectively because they do so by des- 
ignation and by authority of legislation; 
but unions which fail to comply with the 
Communist affidavit section lose the right 
to have statutory designation; yet such 
unions have the same legal status as if they 
were authorized to do so, for they may 
strike and picket for lawful purposes, and 
the courts must honor their commitments 
under valid contracts. 


This points up a fact which is obscured 
by the theory under discussion; namely, 
that federal and state labor legislation, 
while contributing greatly to the quantita- 
tive extension of collective agreements, 
nevertheless finds the whole business of 
collective bargaining already established 
and merely gives legislative recognition to 
it by regularizing the process. Collective 
agreements are no more the products of 
legislation than labor unions are created by 
legislation. The theory is a fiction. It is 
dificult to see how, under our theory, a 
collective agreement can enjoy legal status 
in the courts when drawn up by a non- 
complying union which cannot act by dele- 
gated authority. Are noncomplying unions 
bound by the Steele and Betts decisions? 
Logically they are not, yet it is unthinkable 


that state or federal courts would depart 
from such precedents in cases where non- 
complying unions proceeded to discriminate 
racially or otherwise. If, however, the 
courts do apply the same standards, on 
what grounds can they do so, when by 
their own definition the constitution binds 
only those representatives officially designated ? 


Other Questions 


Other questions arise. What obligations 
rest upon those unions which lose elections 
for the sole bargaining agent? In the ab- 
sence of civil rights acts, may they discrim- 
inate or commit other injustices against 
members and nonmembers? Let us sup- 
pose that, due to an unstable situation, two 
unions alternate periodically as bargaining 
agent. Must the “ins” conform to consti- 
tutional standards while the “outs” remain 
under no such obligation? This impasse 
could be avoided by recognizing that indus- 
trial relations is a new and challenging 
phase of group life and that new bottles 
might be designed to contain them; that 
unions are a public force whether or not 
receiving statutory designation; and that 
the statutes only found unions and employ- 
ers engaged in a process profoundly affect- 
ing the public interest —a process which 
would undoubtedly continue even if the leg- 
islation were to be repealed tomorrow. 


A much more serious objection arises. 
Under current court theories liability of 
unions to conform to constitutional stand- 
ards is limited to those situations where the 
rights of the individual are infringed. To 
limit the public obligations of unions to 
those where they are the bargaining agent, 
and then only for irregularities connected 
with representation and bargaining, renders 
impossible any attempt we might want to 
make at some future time to hold unions 
and management publicly responsible in the 
broader sense—that is, in the public inter- 
est. This would be clearer if the expression 
“public interest” were not traditionally void 
of content. The unions are quasi-public 
agencies responsible for injury to individ- 
uals, but what of the harm to the public 
involved in nationwide strikes? So far as 
strikes are concerned, unions remain social 
clubs because, unlike bargaining and repre- 
sentation, unions do not strike by virtue of 
legislation. This is the consequence to 
which the logic of the courts in recent cases 





% Labor Management Relations Act, 1947, Sec. 
9 (h). 
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leads us. In these cases use of the expres- 
sion “public interest” occurs only in con- 
nection with union discrimination against 
individuals, A broader concept of union 
status is possible if we consider that the 
whole apparatus of government-controlled 
election. machinery since the Wagner act 
adds a new dimension to democracy and 
should be no less pertinent when unions in 
key industries go on strike than when they 
bargain collectively. A theory of quasi- 
public status of functional groups would 
take care of all aspects of the problem, not 
just a single one. 


Suggestions 


Economic interdependence being what it 
is today, it is unlikely that public interest 
will remain an empty expression much 
longer. Union-employer relations are fast 
becoming a greater concern to public pol- 
icy than to individual rights. The current 
conceptual status of labor unions—indeed 
of all great aggregations of private power— 
is much too limited to lend itself to protec- 
tion of the public against strikes. If this 
paper has a thesis it might be put in the 
form of a suggestion that labor unions, po- 
litical parties and any other group be con- 
sidered public in themselves whenever their 
growth reaches the point that their activi- 
ties quite regularly affect the public. They 
should be declared public, not because they 
carry out an aspect of policy delegated to 
them be legislation, but because by their 
nature they function in society and in the 
economy in a way we normally associate 
with public or governmental agencies. 


To accept the view that a labor union or 
trade association belongs in the realm of 
public law by reason of function in the 
economy, would not only answer the ques- 
tions raised above but would put pressure 
upon Congress to reconsider the important 
position which groups now hold. It should 
lead eventually to a code for such associa- 
tions more satisfactory to these groups and 
the public alike. It should not be too much 
to expect Congress to forego the kind of 
partisan politics which characterized for- 
mulation of Taft-Hartley policies when it 
undertakes a normative function as funda- 
mental as this. The current ambivalence 
of semipublic, semiprivate status should and 
can be removed, and the legislature, not the 
courts, is the proper authority to do the job. 





At the moment unions are public when they 
bargain and private when they declare a 
strike.” A single strike can affect the pub- 
lic interest to an infinitely greater extent than 
closed-union policies affect the rights of in- 
dividual workers, yet our theory contends 
that strikes have no public interest value 
because they are not authorized by law. 
Anticipating this strange anomaly is an 
older relic proceeding from the same con- 
fused idea—that a strike of government em- 
ployees is a strike against the government 
and the public interest, whereas a strike in 
private industry is not; a strike by em- 
ployees in the Bureau of Insecticide and 
Fungicide is a strike against the public in- 
terest, while a crippling of the national 
economy by John Lewis and the United 
Mine Workers is not. 


Of course strikes can be curbed or out- 
lawed at any time on a purely pragmatic 
basis; but without an adequate theoretical 
formulation offering groups greater secur- 
ity than they now get from Taft-Hartley 
and the periodic threats of eventual obli- 
vion, strikes cannot well be outlawed with- 
out serious invasion of the _ traditional 
rights of unions. A statesman-like recog- 
nition of the enormous importance of 
groups, together with a definition of their 
status in a comprehensive code for associa- 
tions, would seem to constitute a moral 
prerequisite for eliminating the right to 
strike in important industries and in times 
of emergency. This would be vastly supe- 
rior to the Taft-Hartley type of threat and 
the capricious treatment of trade associa- 
tions under antitrust. 


The suggestions here are made in the in- 
terest of clarification of the power-bearing 
groups, not with the view of revolutionizing 
their position under law. Unions would not 
be public in the sense that the NLRB or 
other agencies of government are public. 
Issues of freedom and power will have to 
be adjusted in new ways and under new 
forms, for in a union or trade association 
there are problems of freedom to organize, 
of membership, of internal politics, of free- 
dom of speech and of participation in politi- 
cal activities, among others. Such groups 
would not be public in the sense of a gov- 
ernment agency which is indeed created by 
Congress, and the personnel are in fact seri- 
ously restricted in the exercise of rights of 
citizenship. Congress might get its cue to 
the difference in public status of these 





™% With the exceptions and conditions stated 
in the Labor Management Relations Act, 1947, 
Sec. 8 (b) (4), and Secs. 206-210. 


844 


November, 1951 ©@ Labor Law Journal 





he en 





ee 


groups from the very fact which is now ob- 
scured in the theory of the judges; namely, 
that unions are autonomous creations of 
social forces and needs rather than the cre- 
atures of legislation. 


Need for Reformulation of Law 
and Government Theories 


It is only natural that, in a democracy as 
loosely organized as ours, problems should 
be dealt with aS they arise, with little the- 
oretical planning based upon future possi- 
bilities. If we look over the history of 
governmental relations with groups, we can 
see that each problem was met with a spirit 
of urgency, of immediate compromise and 
of the strength of respective forces at the 
time. The labor problem is only one of 
these. If we look farther afield we see 
shipping associations in conflict with trans- 
portation associations; we see the creation 
of administrative units whose jobs are pos- 
ited on the existence of powerful economic 
groupings; we see the strength of those 
administrative units dependent upon the 
relative strength, inside and outside Con- 
gress, of the groups which government is 
supposed to regulate. We have seen the 
rise of closely-knit economic associations 
whose goal is a form of corporativism eu- 
phemistically called self-government in in- 
dustry. The Federal Trade Commission 
has been fostering this development through 
its trade-practices conferences, which for- 
mulate codes of fair competition. We have 
seen this trend come to a head in the 
National Industrial Recovery Act, wherein, 
had it not been for the Supreme Court and 
perhaps the haste with which codes were 
adopted, we might well have had the be- 
ginnings of group domination of American 
industry that would match, in its sphere, 
the power of unions over collective bargain- 
ing. The desire to adopt this form of 
corporativism is at the bottom of much 
disagreement with the antitrust concept, for 
it runs counter to antitrust policy. It is, I 
believe, safe to predict that it will eventu- 
ally force a reconsideration not only of 
antitrust legislation but the whole relation- 
ship between government and business. In 
short, much is done by groups and rela- 
tively little by individuals in modern Amer- 
ica, and it would seem that theories of law 
and government should be formulated in 
these terms. 


To return to the general statements made 
at the beginning of this article, I conclude 
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that the group phenomenon is only some- 


’ what less important a matter for public pol- 


icy than it was in that period prior to the 
rise of the national state and its natural law 
theory of society. The national state, still 
a potent force in the world, must preclude 
a return to the loose and undefined auton- 
omy of the medieval corporation. The 
Germanic conception of the functional im- 
portance of the association, with its over- 
tones of legitimate independence from any 
higher authority and its potentialities for 
confusing jurisdiction, is too extreme. We 
could not at this late date endure a rever- 
sion to medieval theory and practice along 
lines implied by Maitland, Gierke, Duguit 
and the host of pluralists. 


America has its own tradition, methods 
and logic of change, of which ‘pragmatic 
adaptation is an essential part. The deci- 
sions point to a breach in the impregnable 
walls of Austinian theory without any ex- 
pressed intention of scrapping the theory as 
a whole. The labor union is being trans- 
ferred from the private to the public side 
of the wall. This is as it should be, pro- 
vided some clarification is made with full 
recognition that we are members of groups 
no less than individuals within a state. 
When unions were struggling for mere ex- 
istence, they and their members had a bun- 
dle of moral rights which they tried, by 
threat and persuasion, to convert into le- 
gally recognized rights. Upon achieving 
their goals, these same rights became a 
source of power which must henceforth 
carry corresponding obligations both to in- 
dividuals and to the public. A consistent 
political and legal theory must confer upon 
unions, whether or not they are the desig- 
nated representative for a specific purpose, a 
status worthy of their stature in a demo- 
cratic society. The era of their struggles 
is over, and this period of their power must 
bring a sense of responsibility and of shar- 
ing in common democratic purposes. If the 
status of quasi public implies a serious re- 
striction upon their former unlimited right 
to strike, it is also a challenge to a kind of 
higher statesmanship, not often practiced 
by union leaders, to find peaceful methods 
short of either the strike or compulsory 
arbitration. The decisions we have dis- 
cussed are significant only in raising the 
problem at the public level where uitimately 
the status of groups must be decided. In 
themselves these decisions do not supply 
the answers, but they do point in the direc- 


tion which the solution might take. 
[The End] 
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FAILURE TO GIVE EFFECT TO ITS PURPOSE OF 


SPREADING EMPLOYMENT AMONG MORE WORKERS 
HAS LED TO MUCH OF THE CONFUSION REGARDING 


Overtime Compensation 
Under the Fair Labor Standards Act 





HE basic overtime requirement of the 

Fair Labor Standards Act’ is briefly 
defined in Section 7 (a). It requires that 
every employee covered by the statute, un- 
less expressly exempted, shall be compen- 
sated for each hour of work in excess of 40 
per week at one and one-half times his “reg- 
ular rate” of pay. 


DETERMINATION OF ‘“‘REGULAR RATE"’ 


Litigation over the interpretation of this 
simply stated criterion reached a climax 
with the Supreme Court’s now-famous de- 
cision in Bay Ridge Operating Company v. 
Aaron,’ and the celebrated overtime-on-over- 
time controversy “to which that decision 
related. That controversy was largely re- 
sponsible for the provision in the 1949 
amendments for statutory guides for deter- 
mining the “regular rate” from which over- 
time compensation must be computed. 

Nothing in the 1949 amendments, how- 
ever, purports to upset the original objec- 
tive of the overtime requirements. That 
objective, unlike the aim of the minimum 
wage requirements, was not simply to 
establish a marginal standard of compensa- 
tion. The purpose, as found by the courts, 
was to induce employers to spread employ- 
ment among a larger number of workers 
and to reduce excessive working hours by 
the incentive of extra cost (50 per cent of 


the individual employee’s normal, straight- 
time rate) for hours over 40 a week. Fail- 
ure to give effect to that underlying 
purpose has led to much of the confusion 
about applying the overtime provisions. 


Workweek-Average Rule 


Section 7 (d) of the amended act defines 
the term “regular rate’ as including “all re- 
muneration for employment paid to, or on 
behalf of, the employee,” except certain 
types of payments specifically enumerated. 
Aside from these statutory exclusions, 
which are discussed in the next section, the 
1949 amendments thus appear to have left 
undisturbed the basic principles for deter- 
mining the regular rate which had been de- 
veloped by the wage-hour administrator 
and the courts under the original act, 
namely: 

(a) The regular rate is never less than 
the minimum wage required by the act or 
any other applicable statute; but, if the em- 
ployee is actually paid a regular rate higher 
that such minimum, then his overtime 
compensation must be computed on such 
higher rate. 


(b) “Regular rate” means an hourly rate; 
consequently, when the employee is paid on 
a salary, piecework or other nonhourly 
basis, it is generally necessary to compute 





129 USC Secs. 201-219; Act of June 25, 1938, 
Ch. 676, P. L. 718, 75th Cong., 3d Sess., 52 Stat. 
1060; as amended by the Act of August 9, 1939, 
Ch. 605, P. L. 344, 76th Cong., Ist Sess., 53 Stat. 
1266; by the Act of June 26, 1940, Ch. 432, Pub. 
Res. 88, 76th Cong., 3d Sess., 54 Stat. 611; by 
the Act of October 29, 1941, Ch. 461, P. L. 283, 
Tith Cong., 1st Sess., 55 Stat. 756; by Reorgan- 
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ization Plan No. 2, 60 Stat. 1095, effective July 
16, 1946; by the Act of May 14, 1947, Ch. 52, 
P. L, 49, 80th Cong., Ist Sess., 61 Stat. 84; by 
the Act of October 26, 1949, Ch. 736, P. L. 393, 
Sist Cong., ist Sess., 63 Stat. 910; and by 
Reorganization Plan No. 6, 15 F. R. 3174, effec- 
tive May 24, 1950. 

215 LABOR CASES { 64,556, 334 U. S. 446 (1948). 
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the hourly equivalent of his wages in order 
to calculate his overtime pay. 

(c) The act adopts the individual em- 
ployee’s workweek (a fixed, recurring period 
of seven consecutive days) as its stand- 
ard, and does not permit the averaging 
of hours over two or more workweeks. 

(d) The regular rate of any employee is 
normally determined by dividing his total 
compensation for a workweek by the total 
number of hours actually worked by him 
during that week, excluding any payments 
properly creditable as overtime premiums.* 


Payments Excluded 
from “Regular Rate”’ 
In specifying certain exclusions from the 


total “remuneration” from which the reg-- 


ular rate must be figured, the 1949 amend- 
ments wrote into the act some of the earlier 
interpretations of Section 7, and reversed 
others. These exclusions may be grouped 
in two broad categories: (1) three types of 
premium payments which not only are ex- 
cluded in computing the regular rate but 
also may be offset against the overtime re- 
quirements of the act, and (2) certain 
bonuses, gifts, talent fees, payments for 
time not worked, reimbursements for ex- 
pense and contributions under profit-shar- 
ing and welfare plans—which may be 
omitted from computation of the regular 
rate but which cannot be credited as over- 
time compensation. 


These statutory exclusions are briefly de- 
scribed below. It must be emphasized, 
however, that these exceptions to a general 
standard will presumably be subject to the 
normal rule of narrow construction, and the 
description here must be supplemented by 
reference to the precise language of Section 
7 (d). Moreover, as will be indicated, the 
act empowers the administrator to delimit 
some of these exclusions, and in these in- 
stances it will be necessary to refer to ap- 
plicable rules and regulations as well as to 
the statute itself. 


Premiums Creditable as Overtime Pay.— 
Section 7 (g) provides that the extra pay 
described in Sections 7 (d) (5), 7 (d) (6) 
and 7 (d) (7) may be credited toward over- 
time compensation due under the act. These 
three types of remuneration may be sum- 
marized as (1) premiums for daily or 
weekly overtime, (2) premiums for week- 
end, day-off or holiday work and (3) pre- 
miums for work outside the normal hours. 

Premiums for daily or weekly overtime.— 
Section 7 (d) (5) refers to a premium rate 
for hours worked in excess of either (a) 
eight per day or 40 per week or (b) the 
employee’s normal or regular working 
hours. Extra pay provided by such a pre- 
mium rate, whether based upon practice, 
contract or some statute, is regarded as 
true overtime compensation. This provision 
does not change prior law for, in the Bay 
Ridge case, the Supreme Court had ruled 
that premium pay for work in excess of a 
specified number of hours per day or week 
should be excluded in figuring the “regular 
rate” and considered part of any overtime 
pay due under the act. 

For example, if an employee normally 
works seven hours a day at $1 per hour and 
is paid time and one-third for three extra 
hours because on one day he worked ten 
hours, then the $1 premium paid him may 
be deducted from the $2 overtime premium 
which will be due him under the act in case 
he works 44 hours during the workweek 
(4 hours x $1 x 50% = $2). Similarly, if 
an employee works a regular week of 35 
hours at 80 cents per hour under a contract 
calling for time and one-quarter for hours 
over 35 weekly, pursuant to which he is 
paid $38 for a week in which he worked 
45 hours (35 hours x 80¢ + 10 hours x $1 
= $38), then the employer has satisfied the 
overtime requirements of the act (40 hours 
x 80 cents plus five hours x $1.20 — $38). 





3Cf. Overnight Motor Transportation Com- 
pany v. Missel, 5 LABOR CASES { 51,145, 316 
U. S. 572 (1942); 29 CFR Sec. 778.1ff. (1950). 
The workweek may or may not correspond with 
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the calendar week. For a discussion of prob- 
lems arising when the beginning of an em- 
ployee’s workweek is changed, see 29 CFR Sec. 
778.10 (1950). 
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To qualify as overtime compensation 
under Section 7 (d) (5), a daily premium 
must be paid for hours in excess of eight 
per day or the employee’s normal or regu- 
lar working hours. If the normal workday 
is artificially divided into a straight-time 
period at one rate and a so-called “over- 
time” period at a higher rate (sometimes 
known as the “split day” or “Poxon Plan”), 
the arrangement will be regarded as a de- 
vice for evasion, and the premiums will be 
deemed part of the regular rate of pay.* 


Premiums for weekend, day-off or holiday 
work.—Under Section 7 (d) (6), extra pay 
through a premium rate of at least time and 
a half for work on Saturdays, Sundays, hol- 
idays, the employee’s regular day of rest 
or the sixth or seventh day of his work- 
week (hereafter called “special days”) may 
be excluded from the regular rate and 
counted as overtime pay. If the premium 
rate is less than “one and one-half times the 
rate established in good faith for like work 
performed in nonovertime hours on other 
days,” the extra pay cannot be credited 
toward statutory overtime due, and must 
be included in computing the employee’s 
regular rate, unless it qualifies as an over- 
time premium under Section 7 (d) (5), de- 
scribed above. 


The premium must be paid “for work” 
on the special days. Therefore, pay re- 
ceived for an “idle” holiday, or a premium 
paid because the employee was inconven- 
ienced by lack of sufficient notice that he 
would be needed on his regular day off, 
would not be creditable against overtime 
due. Moreover, according to the adminis- 
trator, the premium paid for lack of ade- 
quate notice must be included in computing 
the employee’s regular rate." However, 
payments received for a holiday not worked 
need not be counted in figuring the regular 
rate, by virtue of Section 7 (d) (2), dis- 
cussed below. 


To illustrate this Section 7 (d) (6) ex- 
clusion, let us assume an employee worked 
50 hours in a workweek running from 
Thursday through Wednesday, including 
eight hours on Sunday, under a contract 
rate of $1 per hour with time and a half 
for Sunday work. Under the contract he 
would receive $54 (42 hours x $1 + 8 hours 
x $1.50 = $54). Since the Sunday premium 
of 50 cents per hour need not be included 


in the regular rate and may be offset 
against overtime payable, the employer 
need pay only $1 over the contract require- 
ments in order to satisfy the act (40 hours 
x $1 + 10 hours x $1.50 = $55). 


Premiums for work outside the normal 
hours.—The third exclusion is similar to the 
second (and unlike the first) in that the 
premium rate must be at least 150 per cent 
of the regular rate. Under Section 7 (d) 
(7), when a contract of employment sets 
a premium rate for work outside the hours 
established as the “basic, normal, or regu- 
lar” workday or workweek, the extra com- 
pensation will be treated as an overtime 
premium, provided (a) that the regular 
workday and workweek are established “in 
good faith,” (b) that they do not exceed 
eight hours and 40 hours respectively and 
(c) that the “premium rate is not less than 
one and one-half times the rate established 
in good faith” by the contract for like work 
during the regular workday or workweek. 


This provision will apply typically to pre- 
miums paid under collective bargaining 
agreements such as those which established 
a “clock pattern” in the stevedoring indus- 
try and which were involved in the Su- 
preme Court’s Bay Ridge decision. There 
the regular workday and workweek were 
established as the hours between 8 a. m. and 
noon and between 1 p. m. and 5 p. m., Mon- 
day through Friday. If the work during all 
other hours carried a premium rate of at least 
one and one-half times the bona fide rates ap- 
plicable to like work during the “clock” hours, 
then such premium pay may be excluded 
in computing the regular rate and offset 
against overtime payable under the act.° 


Under such a contract as that just de- 
scribed, however, if no provision were made 
for the payment of a premium except for 
work between midnight and 6 a, m., the 
premium would not qualify under this sec- 
tion since it is not a premium paid for work 
outside the established workday (which 
cannot exceed eight hours), but only for 
certain special hours. Similarly, this section 
could not be used to justify the “Poxon 
Plan” for an artificially split day, as de- 
scribed above. 


Sections 7 (d) (6) and 7 (d) (7) incor- 
porate, with little change, the provisions of 
the Overtime-on-Overtime Act’ which was 
passed by Congress on July 20, 1949, to 





#29 CFR Sec. 778.22 (1950). Cf. Walling v. 
Helmerich & Payne, Inc., 9 LABOR CASES 
{ 51,183, 323 U. S. 37 (1944). 

5 29 CFR Sec. 778.5(c) (1950). 

6 29 CFR Sec. 778.5(d) (1950). 
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™P. L. 177, 8lst Cong., 1st Sess., Ch. 352, 63 
Stat. 44 (1949). This act did not contain the 
reference to ‘‘regular days of rest’’ which now 
appears in Section 7(d) (6). 


November, 1951 @ Labor Law Journal 








ee eee: baie 





a a ae ee 


ee 


as 





ww ff TP OP 


‘ 


Se SF eee OCT 


wv 








counteract the Supreme Court’s decision in 
the Bay Ridge case that premiums for work 
on “special days” or outside “clock” hours 
should be treated as part of the regular rate 
rather than as overtime pay. Thus, while 
the Overtime Act was repealed as a sepa- 
rate measure by the 1949 amendments, its 
effect (both retroactive and prospective) 
was preserved.* 

It must be emphasized that premium 
rates which do not fit in one of the three 
categories just described cannot be consid- 
ered overtime compensation. For example, 
night-shift differentials and premium rates 
for hazardous or dirty work, as well as in- 
centive premiums, and lump sums paid for 
a job without regard to the number of 
hours required to complete it, must be in- 
cluded in the regular rate before the statu- 
tory overtime pay is computed.’ 


Payments Excluded from Regular Rate 
but Not Creditable as Overtime Pay.—Sec- 
tion 7 (d) expressly requires inclusion in 
the regular rate of all remuneration for em- 
ployment except the three types of pre- 
miums just described and seven additional 
types of payments, including certain bonuses 
Bonuses and other extra payments which 
do not qualify under one or more of the 
express exclusions must be added to other 
earnings in figuring the regular rate on 
which overtime pay must be based. This 
is true even though the amount of the 
bonus may not be ascertainable or payable 
until some time after the week in which 
overtime was worked. In such event, the 
bonus must be equitably apportioned back 
over the period during which the bonus 
may be said to have been earned. For each 
week in which the employee worked over- 
time during the period, the employee must 
then receive, within a reasonable time for 
the necessary computations, extra pay equal 
to one half the part of the bonus allocable 
to each hour worked in that week multi- 
plied by the number of overtime hours for 
the week.” 

However, when the nonexcludable bonus 
takes the form of a percentage of total earn- 
ings, the problem may be greatly simplified. 
For example, a contract may provide for a 


bonus equal to 10 per cent of the em- 
ployee’s straight-time earnings plus 10 per 
cent of his time and one-half overtime earn- 
ings. In such a case, no recomputation will 
be required because any overtime premium 
due on the bonus has been paid simultane- 
ously with the bonus itself.” 


Discretionary bonuses.—Section 7 (d) (3) 
(a) permits the exclusion from “regular 
rate” of payments in recognition of services 
during a given period, provided (a) that 
the employer retains sole discretion as to 
both the amount and whether to pay at all, 
(b) that he does not exercise such discre- 
tion until a time at or near the end of the 
period and (c) that there has been no prior 
promise or agreement causing the employee 
to expect the payment regularly. A variety 
of questions are likely to arise as to what 
is such a promise or implied agreement to 
pay the bonus as to preclude its exclusion 
from the regular rate under the three con- 
ditions just named. The administrator takes 
the position that bonuses announced to in- 
duce employees to work more steadily or 
efficiently (such as the typical attendance, 
production or longevity bonus) must be re- 
garded as part of the regular rate. But it 
may be significant that, in drafting the 1949 
amendments, Congress omitted a recom- 
mendation by the administrator that the 
bonus should be excludable only if it met 
the further condition that it was not paid 
pursuant to “arrangement, or a custom or 
practice.”” 


Gifts and special-occasion bonuses—Under 
Section 7 (d) (1), the regular rate does not 
include “sums paid as gifts; payments in 
the nature of gifts made at Christmas time 
or on other special occasions, as a reward 
for service, the amounts of which are not 
measured by or dependent on hours worked, 
production, or efficiency.” 


As in the case of the discretionary-bonus 
exclusion, the major issue in determining 
whether so-called “gifts” can be excluded 
from the regular rate is likely to be whether 
there is an advance commitment by the em- 
ployer. The administrator has taken the 
position that the donative character of the 





’ Secs. 16(e) and 16(f) of the 1949 amend- 
ments, P. L. 393, 8lst Cong., Ist Sess., Ch. 736, 
63 Stat. 910 (1949). 

* 29 CFR Sec. 778.5(f) (1950). 

1% 29 CFR Sec. 778.6(b) (1950). 

229 CFR Secs. 778.6(c), 778.23 (1950). 

2W & H Tenth Annual Report (1948), p. 68. 
See, however, Landaas v. Canister Company, 19 
LABOR CASES { 66,320, 188 F. (2d) 768, 770, note 
4 (CCA-3, 1951), indicating that an attendance 
bonus, even though gratuitous, must be in- 
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cluded in figuring the regular rate. Accord: 
29 CFR Sec. 778.6(d) (1950). And compare 
these pre-1949 cases: Bibb Manufacturing Com- 
pany v. Walling, 13 LABOR CASES { 66,409, 164 
F. (2d) 179 (CCA-5, 1947); Walling v. Garlock 
Packing Company, 12 LABOR CASES { 63,555, 159 
F. (2d) 44 (CCA-2, 1947); Walling v. Wall Wire 
Products Company, 12 LABOR CASES { 63,652, 
161 F. (2d) 470 (CCA-6, 1947); Walling v. Rich- 
mond Screw Anchor Company, 10 LABOR CASES 
1 63,012, 154 F. (2d) 780 (CCA-2, 1946). 
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payment is destroyed if it is made pursuant 
to contract, or if it is geared to hours or 
production during the bonus period, or if 
it is so large that employees can be as- 
sumed to consider it a part of their wages.” 


On the other hand, the administrator 
concedes that a payment which otherwise 
qualifies under this section may be excluded 
from the regular rate even though it is paid 
with such regularity that employees are led 
to expect it, and even though the amounts 
paid vary with rate of pay or length of 
service. For example, a noncontractual 
Christmas bonus of two-weeks’ salary, with 
a like amount for each five years of service, 
would qualify for this exclusion, 


Profit-sharing and savings plans. — Pay- 
ments made pursuant to a “bona fide profit- 
sharing plan or trust or bona fide thrift or 
savings plan” are excluded from the regular 
rate by Section 7 (d) (3) (b), but only if 
the plan or trust meets tests which the ad- 
ministrator is authorized to prescribe. 


The tests for profit-sharing plans and 
trusts are set forth in Regulations, Part 
549, and require, among other things, that 
there be a written formula known to the 
employees which provides for (a) good- 
faith sharing of actual profits, upon which 
payments the amount of ordinary wages 
and salaries is not dependent, (b) participa- 
tion by all employees covered by the act, 
subject only to such qualifications as length 
of service or minimum schedule of work, 
(c) determination of shares without diminu- 
tion because of other remuneration and (d) 
a program for periodic payments which are 
not conditioned upon the employee’s con- 
tinuing to work for the employer.” 


The regulations further provide that the 
plan or trust will be disqualified (a) if 
minimum payments, to the employee or by 
the employer, are guaranteed or (b) if the 
employee’s share of profits is based to a 
substantial extent on the quality or quantity 
of his work. Shares, however, may be based 
upon such factors as total or straight-time 
hours or earnings, or the employee’s base 
rate of pay. 

It will be observed that the profit-sharing 
bonus, unlike gratuities and discretionary 
bonuses, not only can but must involve a 
prior commitment by the employer, in order 
to qualify for exclusion. 


Pension and welfare plans —Section 7 (d) 
(4) excludes from the regular rate “contri- 





butions irrevocably made by an employer 
to a trustee or third person pursuant to a 
bona fide plan for providing old-age, retire- 
ment, life, accident, or health insurance or 
similar benefits for employees.” 


Although the administrator is not em- 
powered to define this exclusion by regula- 
tions (as he is the preceding one), he has 
adopted as an enforcement policy the fol- 
lowing tests: (a) the plan must be a formal 
arrangement not controlled by the em- 
ployer for payments to a person or group; 
(b) its primary purpose must be to provide 
systematically for payment of “definitely 
determinable benefits” to employees be- 
cause of death, disability, retirement, hos- 
pitalization and the like; (c) the employer 
must not be able to recapture nor in any 
way divert the funds to his own use; and 
(d) no employee can have the right to as- 
sign his benefits nor the option to receive, 
in lieu of benefits, any part of the em- 
ployer’s contributions in cash. However, 
if the plan otherwise qualifies, it may pro- 
vide incidentally for payment to the em- 
ployee in cash of all or part of the amount 
credited to him at the time his employment 
ends for causes other than retirement, dis- 
ability or death, or at the time of a proper 
termination of the plan.” 


If an employer’s contributions to a wel- 
fare plan are excluded from “wages” for 
social security tax purposes, the administra- 
tor will consider them qualified for exclu- 
sion from the regular rate under this 


Section 7 (d) (4). 


If an employer’s contributions to a wel- 
fare plan (whether it is company-financed 
or involves employee contributions) do not 
qualify under this section, they must be ap- 
portioned back over the period of accrual 
as part of the regular rate and a 50 per cent 
premium will be due, at the time the contri- 
bution is made, for any overtime hours 
worked during the period. 


Payments for time not worked.—Section 7 
(d) (2) provides that “regular rate” does 
not include “payments made for occasional 
periods when no work is performed due to 
vacation, holiday, illness, failure of the em- 
ployer to provide sufficient work, or other 
similar cause.” 

The administrator’s fear that this exclu- 
sion may be abused is reflected by the 
extended discussion he gives it in his inter- 
pretative bulletin on overtime.” He empha- 
sizes, among other things, that the amounts 





18 29 CFR Sec. 778.6(e) (1950). 
14 29 CFR Sec. 549.1ff. (1950). 
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% 29 CFR Sec. 778.6(g) (1950). 
16 29 CFR Sec. 778.7 (1950). 
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paid must be comparable to the employee’s 
normal earnings for a similar period of 
time, and that the idle periods for which the 
payments are made must be “infrequent or 
sporadic or unpredictable” in nature. Thus 
he would not recognize under this section 
as excludable from the regular rate pay for 
lunch periods, idle Sundays, regular days 


off or other routine, recurrent instances of 


absence or illness. 

The phrase “failure of the employer to 
provide sufficient work” is interpreted to 
imply unexpected factors like breakdowns, 
lack of supplies, weather, or similar matters 
beyond the employer’s control, and not de- 
liberate reductions in work schedule. 


It may become important to distinguish 
time not worked, within the meaning of 
this section, from nonproductive periods 
when the employee is nevertheless deemed 
to be working. Certain waiting time, on- 
call time, travel time and rest periods may 
be considered working time even though 
spent in idleness. Pay for such of these 
periods as are working time must be in- 
cluded in the regular rate. Moreover, even 
though the employee is given such freedom 
during hours when he is on call that they 
are not hours worked, extra compensation 
for his liability to call may have to be in- 
cluded in figuring his regular rate for hours 
actually spent making calls, for the reason 
that the bonus is not allocable to specific 
hours not worked. 

The administrator savs that any part of 
“reporting” or “call-back” pay which is 
paid for time not worked need not be in- 
cluded in figuring the regular rate. To illus- 
trate, if an employee is guaranteed four 
hours’ wages as “show-up” pay although 
only one hour’s work is available, pay for 
the other three hours may be ignored in 
computing his regular rate. The same rule 
would apply if he were called back for work 
outside his regular hours under a guarantee of 
pay for a minimum number of hours. 


An employer’s overtime liability may be 
substantially affected by the way in which 
a contract for paid vacations or holidays is 
drawn, While a variety of situations can 
arise, one illustration will perhaps suffice to 
point up the problem. Suppose an em- 
ployee’s contract guarantees him eight 
hours’ pay for Labor Day at his usual $1 per 
hour whether or not he works, and an addi- 
tional $1 for each hour worked on the holi- 
day. The $8 idle holiday pay would not 
increase his regular rate, but it could not be 


offset against any overtime earned by him 
during that week. On the other hand, if 
his contract clearly provided that his idle 
holiday pay should be waived when he 
worked on the holiday, and that he should 
be paid double-time ($2 per hour) for any 
work on such day, the premium could be 
offset against any overtime earned by him 
during that week, by virtue of Sections 7 
(d) (6) and 7 (g).” 


Payments for expenses and the like—In 
addition to payments for an employee’s 
occasional idle time, Section 7 (d) (2) ex- 
cludes from the regular rate “reasonable 
payments for. .: expenses ... in the fur- 
therance of his employer’s interests,” and 
payments which are “similar” to pay for 
idle time or for expenses and “which are 
not made as compensation for his hours 
of employment.” 


Reimbursements for the expense of travel 
away from home, materials and tools pur- 
chased on behalf of the employer, and the 
purchase and maintenance of uniforms re- 
quired by the employer, are examples of 
payments excludable if the amounts are 
“reasonable.” If disproportionately large, 
the payment, to the extent of the excess, 
must be included in figuring the regular 
rate. 

This exclusion will not apply to expenses 
normally borne by the employee, or in- 
curred for his own benefit. An employee 
ordinarily pays the cost of commuting, 
meals, rent and the like. Whether the em- 
ployer reimburses the employee for such 
everyday expenses or furnishes the facili- 
ties, the amount paid (or the reasonable 
cost to the employer when the facilities 
are furnished) increases the regular rate 
of pay.* 

The “other similar payments” referred 
to in Section 7 (d) (2) would apparently 
include such items as rental of the em- 
ployee’s truck, loans to the employee and 
the cost of such conveniences as parking 
space, lockers and recreational facilities. 


Talent fees. — Talent fees paid to radio 
and television performers (including an- 
nouncers), “as such talent fees are defined 
and delimited by regulations of the Admin- 
istrator,” are excluded from the regular 
rate by Section 7 (d) (3) (c). 


The regulations set up three major limi- 
tations on this exclusion: (a) the fee must 
be an extra payment to a staff performer 
for services on a commercial program or 





7 29 CFR Sec. 778 7(d) (1950). 
1829 CFR Secs. 777.12(b), 778.7(b) (1950). 
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for spectal services on a sustaining program; 
(b) the specific amount must be agreed 
upon in advance; and (c) the employee 
must be a performer or announcer and not 
a person (such as a writer, director or 
technician) who is neither seen nor heard 
by the audience.” 


COMPUTATION OF OVERTIME PAY FOR 
SPECIFIC TYPES OF EMPLOYEES 


As a rule of thumb, an employee’s regu- 
lar rate is the quotient of his total pay 
for the week divided by his total hours 
of work for the week, and he is entitled 
to a premium of 50 per cent of this regular 
rate for each workhour over 40 in the 
week. The application of this rule, as well 
as some exceptions which must be noted, 
can be illustrated by particular instances. 


Hourly-Rate Employees 


If an employee is paid entirely by the 
hour, his straight-time rate is his regular 
rate of pay. Thus, when an employee with 
an hourly rate of $1 works 50 hours in a 
given week he will be due $55 (50 hours x 
$1 + 10 (50 — 40) hours x 50¢; or, 40 
hours X $1 + 10 hours x $1.50). If, in 
addition, this employee were paid a pro- 
duction bonus of $5 for the week, he would 
be entitled to a total of $60.50 (50 hours x 
$1 + $5 = $55 + 50 hours = $1.10 regular 
rate; 50 hours x $1.10 + 10 hours x 55¢ 
= $60.50). 


Pieceworkers 


For an employee paid on a piecework 
basis, the regular rate is obtained by total- 
ing his weekly earnings from piece rates 
(and all other sources except statutory ex- 
clusions), and dividing this sum by the num- 
ber of hours he worked during the week. 
One half of this regular rate will be due 
for each overtime hour worked during the 
week. The additional half-time is all that 
is required since the employee has already 
received straight-time pay for all hours 
worked. For example, assume an employee 
has earned $45 at piece rates in 45 hours. 
He also received a total of 80 cents each 
for five other hours of work under a mini- 
mum hourly guarantee in his contract—an 
aggregate of $49 during the week. He is 
entitled to $53.90 for the week’s work ($49 
+ 50 hours = 98¢ regular rate; 50 hours x 
98¢ + 10 hours x 49¢ = $53.90). 





This weighted. average method was for- 
merly the only recognized way of comput- 
ing a pieceworker’s overtime pay.” How- 
ever, the 1949 amendments authorize an 
alternative method which will usually save 
much computation. Under Section 7 (f) (1), 
the employer may simply compensate the 
overtime work at one and one-half times 
the piece rate which would have been ap- 
plicable to the work if it had been per- 
formed during nonovertime hours. This 
method of overtime compensation must have 
been agreed upon by the parties in advance 
of the work, and, of course, it will still be 
necessary to compute and pay an overtime 
premium on any additional remuneration 
(such as a production bonus) received by the 
employee and allocable to the overtime hours. 


Employees Paid More Than One Rate 


In the case of an employee working at 
two or more hourly or piece rates during 
the week, the original act was interpreted 
to require that his regular rate be deter- 
mined by the weighted average method 
which has been described. The 1949 amend- 
ments authorize an alternative procedure, 
subject to three specified conditions. Under 
Section 7 (f) (2), an employer can satisfy 
the overtime requirements by paying for 
weekly hours in excess of 40 an amount 
which, “in the case of an employee per- 
forming two or more kinds of work for 
which different hourly or piece rates have 
been established, is computed at rates not 
less than one and one-half times such 
bona fide rates applicable to the same work 
when performed during nonovertime hours”; 
provided (a) that such payment is made 
pursuant to an understanding reached by 
the parties before the work is done; (b) 
that the employee’s average hourly earnings 
for the week (other than pay which Section 
7 (d) has expressly excluded from the regu- 
lar rate) are not less than the minimum 
wage; and (c) that overtime premiums are 
properly computed and paid on all other 
forms of pay which must be included in 
computing the regular rate. 

It will be observed that the different 
rates must be payable for different “kinds” 
of work if this alternative method of com- 
puting overtime is to be used. However, 
the administrator takes the view than when 
an employee works part of the week at a 
night rate and the rest of the week, in- 





% 29 CFR Sec. 550.1ff. (1950). 
~” Walling v. Harnischfeger Corporation, 9 


LABOR CASES { 51,204, 325 U. S. 427 (1945); 
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7: &. & Rosenwasser, 9 LABOR CASES { 51,190, 
323 U. S. 360 (1944). 
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cluding his overtime hours, at a lower day 
rate, overtime pay may be computed as 
150 per cent of the day rate because day 
work differs in kind from night work within 
the meaning of this section.” 


Under this alternative method, the hours 
for which an overtime premium is paid need 
not occur after the fortieth hour of the 
workweek, but they must qualify as over- 
time hours under Sections 7 (d) (5), 7 (d) 
(6) or 7 (d) (7). 


Employees with Agreed Regular Rate 


Under Section 7 (f) (3), the overtime 
requirements will be met if the amount paid 
for weekly hours in excess of 40 is com- 
puted at 150 per cent of a basic rate fixed 
by a prior understanding between the par- 
ties. However, the rate so established must 
be authorized by the administrator as being 
“substantially equivalent to the average 
hourly earnings of the employee, exclusive 
of overtime premiums, in the particular 
work over a representative period.” 


No regulations have yet been issued to 
authorize such an agreed “regular rate.” 
It seems not unlikely, however, that this 
method of computing overtime will be lim- 
ited to exceptional situations, such as that 
of commission men whose earnings undergo 
extreme fluctuations, or other cases where 
hardship might be worked by applying the 
normal averaging rule. It can hardly be 
expected to provide a general justification 
for the setting of an arbitrary “regular rate” 
by agreement.” 


Employees Paid by Fee or Day-Rate 


If the employee is paid a lump sum for 
a day’s work or for performing a given 
task, or a flat fee or commission for a 
particular job, without regard to the num- 
ber of hours actually worked, his regular 
rate is determined by adding all amounts 
received for the workweek and dividing the 
total by the number of hours worked in the 
particular week. He is entitled to extra 
pay at one half of this rate for all hours 
worked in excess of 40 in that week. 


Salaried Employees 


If the employment is on a weekly salary 
basis, the “regular rate” is determined by 
dividing the salary by the number of hours 
which the salary is understood to compen- 
sate. When the salary covers a period 
longer than a week, it must be translated 
to its weekly equivalent. Thus, a semi- 
monthly salary of $100 amounts to a weekly 
salary of $46.15 ($100 x 24 + 52). Simi- 
larly, a monthly salary can be reduced to 
its weekly equivalent by multiplying by 12 
(months) and then dividing by 52 (weeks). 
However, the administrator has indicated 
that, as an alternative method, the parties 
may agree that the “regular rate” shall be 
computed by dividing the monthly salary 
by the number of working days in that 
month and then by the number of hours 
in the normal or regular workday. The 
more usual formula involves two major 
situations, as noted below: 

Fixed hours—If an employee is hired at 
a salary of $40 and it is understood (ex- 
pressly or from practice) that this is com- 
pensation for a regular workweek of 35 
hours, the employee’s regular rate is $1.14 
($40 + 35 hours). When he works over- 
time, he will be entitled to receive $1.14 
for each of the first 40 hours of the work- 
week and $1.71 ($1.14 x 1%) for each hour 
thereafter.” 

Similarly, if the employee’s agreed salary 
is $40 for a 50-hour week (with no provision 
for overtime), his regular rate is 80 cents 
per hour ($40 + 50 hours). For a week 
when he worked 55 hours, he would be 
entitled to $40 (straight time for the first 
50 hours), plus $4 (additional half time (40 
cents) for the ten overtime hours for which 
straight time has already been paid), plus 
$6 (time and a half ($1.20) for the last five 
hours), or a total of $50 for the $55 hours. 


Variable hours—If an employee is paid 
$46 a week with the understanding that 
this salary is to cover whatever hours are 
worked, and if his hours vary from week 
to week, then his regular rate will fluctuate 
and will be the average hourly rate each 
week. Assume that in three successive 
weeks he works 38, 50 and 46 hours. His 





27>W & H Special Opinion Letter, March 27, 
1950. 

2 Cf. Walling v. Helmerich & Payne, Inc., 
footnote 3; Walling v. Youngerman-Reynolds 
Hardwood Company, 9 LABOR CASES { 51,203, 
325 U. S. 419 (1945); 149 Madison Avenue Cor- 
poration v. Asselta, 12 LABOR CASES { 51,253, 
ro U. S. 199 (1947); 29 CFR Secs. 778.20-778.23 

950). 


Overtime Compensation 


23 Overnight Motor. Transportation Company 
v. Missel, footnote 3. Application of this prin- 
ciple to particular facts produces a variety of 
problems, a number of which are specifically 
dealt with in 29 CFR Secs. 778.3(b), 778.9 (1950). 

* All straight time contractually owed the 
employee must have been paid before the ad- 
ministrator will credit the employer with pay- 
ment of statutory overtime due. 29 CFR Secs. 
778.9(b), 778.16 (1950). 
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regular rate will be $1.21, 92 cents and $1 
for these weeks, respectively. Since the 
employee has already received straight time 
for all hours worked, only half time is due 
for any overtime hours. For the first week 
the employee should receive $46 (under his 
salary contract; the act does not affect this 
week); for the second week, $50.60 ($46 + 
10 hours @ 46¢); for the third week, $49 
($46 + 6 hours @ 50¢; or 40 hours @ $1 + 
6 hours @ $1.50). 

Distinguish from the foregoing an under- 
standing that the employee will be paid, say, 
$46 a week for whatever hours are worked, 
up to and including 46 hours. In that event, 
his regular rate in any week when he worked 
46 hours or less would be obtained by 
dividing $46 by the number of hours actually 
worked, and additional half-time is due for 
any such hours in excess of 40. In weeks 
of 46 hours or more, his regular rate is $1, 
and he should be paid an additional 50 
cents for each of the first six hours of 
overtime and an additional $1.50 for each 
hour beyond 46. 


CONSTANT-WAGE PLANS 


For practical reasons, both the employer 
and the employee may prefer that the wage 
each week be relatively constant, even 
though the working hours are irregular. 
A variety of plans were devised to achieve 
this result under the original act. Most 
of them met with disaster. Because such 
plans involved the payment of a lump sum 
irrespective of the amount of overtime 
worked, they were deemed by the admin- 
istrator and the courts to defeat the statu- 
tory purpose of discouraging overtime by 
requiring extra pay (50 per cent of the 
employee’s actual regular rate) directly re- 
lated to each excessive hour of work. One 
of these devices, however, the so-called 
Belo plan, was approved by the Supreme 
Court and, subject to specific limitations, 
is recognized by the 1949 amendments. 


Belo Plan 


The Belo case was a five-to-four decision 
of the Supreme Court in 1942.* Its validity 
was thrown in doubt by several later de- 
cisions, upsetting similar contracts for a 
stipulated “regular rate” which did not ac- 
tually control the employee’s weekly com- 





pensation.” But a Belo-type contract was 
again sustained by the Halliburton decision 
in 1947.” 

The Belo and Halliburton cases each in- 
volved a situation in which employees with 
fluctuating workweeks contracted to work 
for a specified hourly rate on condition 
that a guaranteed weekly minimum would 
be paid them in any week when the hourly 
rate plus statutory overtime computed thereon 
was less than the guarantee. In both cases, 
the hourly rate was set at an amount which 
would permit the employee to work up to a 
desired number of hours above- 40 weekly 
before earning more than the guarantee. 
The employees did not receive more than 
the weekly guarantee until they worked 
over 53% hours in the Belo case, and over 
84 hours in the Halliburton case. However, 
in both instances, the court found that the 
employees fairly often did exceed the num- 
ber of hours covered by the guarantee and 
received for such excess time extra pay at 
one and one-half times the contract hourly 
rate—so that this rate was not entirely 
artificial but could be said to be an actually 
operative “regular rate.” 

Section 7 (e) of the amended act now 
provides that plans of the Belo type will 
comply with the law if they meet these 
tests: (1) the duties of the employee neces- 
sitate irregular hours; (2) the arrangement 
is based upon a bona fide contract; (3) the 
contract provides a regular rate not less 
than the statutory minimum and at least 
one and one-half times this rate for hours 
over 40 a week; and (4) the weekly guaran- 
tee does not cover more than 60 hours at 
the rates specified. 

Unless a guaranteed-wage plan meets all 
four conditions of Section 7 (e), general 
principles would not permit any part of the 
guarantee to be credited to overtime com- 
pensation due. As an exception to the usual 
overtime requirements, the provision will 
presumably be strictly construed. The ad- 
ministrator has already indicated that he 
does not consider Section 7 (e) applicable 
to the ordinary production, maintenance or 
office worker. Although his weekly hours 
may be irregular, they are usually not in- 
herently so and could be controlled. If so, 
the first test above is not met. Nor are 
alternating fixed workweeks deemed to sat- 
isfy this condition.™ 





2 Walling v. A. H. Belo Corporation, 5 LABOR 
CASES { 51,144, 316 U. S. 624 (1942). 

2% Walling v. Helmerich & Payne, Inc., foot- 
note 3; Walling v. Harnischfeger Corporation, 
footnote 20; Walling v. Youngerman-Reynolds 
Hardwoed Company, footnote 22. 
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2 Walling v. Halliburton Oil Well Cementing 
Company, 12 LABOR CASES { 61,246, 331 U. S. 17 
(1947). 

7° 29 CFR Sec. 778.18(b) (1950); cf. McComb 
v. Utica Knitting Company, 13 LABOR CASES 
{ 64,137, 164 F. (2d) 670 (CCA-2, 1947). 
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The second condition, that the plan be 
incorporated in a contract, will require that 
the arrangement be understood and accepted 
by the employee or the union which repre- 
sents him. The agreement may be oral, but 
the plan must be more than a unilateral 
bookkeeping device. Moreover, the third 
test contemplates a bona fide contract speci- 
fying a regular rate. As in the Belo and 
Halliburton cases, from which Section 7 (e) 
derived, the courts will probably look for 
a nonfictitious relation between the hourly 
rate and the weekly guarantee. That is to 
say, the employee must work more than 
the number of hours covered by the guar- 
antee in a substantial portion of his work- 
weeks, so that the contract hourly rate 
will be operative in determining extra com- 
pensation payable.” 

Many plans may be upset by the fourth 
test, which requires that the point at which 
time and one-half pay begins, over and above 
the weekly guarantee, shall not be set at 
more than 60 hours. The guarantee, of 
course, may be set to cover any number 
of hours below 60; but it cannot exceed 
wages due at the fixed regular sate for 
40 hours and at the fixed overtime rate for 
20 additional hours. The Halliburton con- 
tract itself would not seem to qualify since 
the guarantee in that case covéred as much 
as 84 hours. 

The relevant interpretative bulletin gives 
an example of proper usage of the Belo 
plan.” Assume that an insurance claims 
adjuster, to meet the convenience of wit- 
nesses, must work variable weeks which 
have ranged during six months from 30 
hours to 58 hours. His average week has 
been 48 hours and about 20 per cent have 
exceeded 52 hours. A guarantee of pay for 
something between 48 and 52 hours “would 
be reasonable,” and the following contract 
would apparently be appropriate: 


The Company agrees to employ John Doe 
at a regular rate of $1.30 per hour for the 
first 40 hours of any workweek and at the 
rate of $1.95 per hour for all additional 
hours in that workweek, with a guarantee 
that he will receive, in any week when 
he performs any work for the Company, the 
sum of $71.50 as total compensation for 
all work in such week up to and including 
50 hours. 


The administrator suggests that any such 
contract should be reviewed at least semi- 
annually to make sure the fixed rate has 
been operative in a significant number of 
weeks. 


Time-Off and Prepayment Plans 


These two plans were approved by the 
administrator under the original act as 
methods of paying a constant wage when 
overtime is worked in some weeks and not 
in others. On March 8, 1950, the admin- 
istrator announced that he would continue 
to recognize valid time-off and prepayment 
plans, although they were not mentioned 
in the last interpretative bulletin on over- 
time because they had been so often mis- 
interpreted. He suggested that any such 
plans be submitted in advance to the Wage 
and Hour Division.™ 

The time-off plan can be used only if the 
pay period is two weeks or longer, and only 
if the employee is not on a fixed salary 
for irregular hours. It is based upon con- 
trol of earnings by control of hours worked 
within a single pay period. That is, for 
every hour of overtime during one week, 
one and one-half hours are given off during 
another week in the same pay period. For 
instance, an employee, who ordinarily works 
a 40-hour week at $1 an hour, and is paid 
biweekly, works 50 hours in one week of 
a pay period. The employer cannot work 
him 30 hours in the other week and pay 
only $80; this is illegal averaging. But the 
employer can work him 25 hours in the 
second week and pay the normal $80; or, 
if 30 hours become necessary in the second 
week, he can comply by paying $85 for 
the two-week period.” 

The prepayment plan is based upon an 
agreement that a part of the wages paid 
the employee in short workweeks is an ad- 
vance for overtime to be worked in later 
weeks. To illustrate, a dollar-an-hour em- 
ployee might be paid $50 for a particular 
37-hour week with the understanding that 
$13 is a loan to be credited against over- 
time pay subsequently earned. If he works 
50 hours the next week, the employer can 
again pay him $50, and retain a credit of 
$8 toward future overtime compensation. 
If he works 52 hours the third week, the 





2?» McComb wv. Pacific & Atlantic Shippers As- 
sociation, 16 LABOR CASES { 65,210, 175 F. (2d) 
411 (CCA-7, 1949); Tobin v. Aronow, 19 LABOR 
CASES { 66,200, 96 F. Supp. 279 (DC Mont., 
1950); see 98 University of Pennsylvania Law 
Review 264 (1949). 

%® 29 CFR Sec. 778.18(g) (1950). 

%1W ¢& H Special Release, March 8, 1950. 
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* That is, 50 hours (first week) plus 25 hours 
(second week) at $1 straight time (or $75) plus 
overtime premium of 50 cents for ten hours 
(or $5) is $80; and 50 hours (first week) plus 30 
hours (second week) at $1 straight time (or 
$80) plus overtime premium of 50 cents for ten 
hours (or $5) is $85. 
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employer will still owe him only the usual 
$50 because of the $8 credit against the $58 
earned. But if he works 48 hours the fourth 
week, the employer must pay him $52 be- 
cause only credits to the employer can be 
carried over beyond the pay period, and 
not credits to the employee for overtime 
earned but unpaid. Moreover, if the em- 
ployer makes no real effort to collect the 
advances and periodically wipes them off 
the slate, the plan will be regarded as a 
mere bookkeeping device and not compli- 
ance. Obviously, the plan cannot be used 
for employees with a fixed salary for irregu- 
lar hours, since there could never be any 
“loan” on part of the salary. 


ANNUAL AND SEMIANNUAL 
WAGE PLANS 


Sections 7 (b) (1) and 7 (b) (2) of the 
original act sought to reduce the hardships 
of seasonal employment and stimulate vol- 
untary wage stabilization by providing par- 
tial overtime exemptions for annual and 
semiannual wage plans developed through 
collective bargaining. Few employers re- 
sorted to these provisions, however, and the 
1949 amendments liberalized Sections 7 (b) 
(1) and 7 (b) (2) so as to make such plans 
more attractive. 


To qualify under either of these provi- 
sions, the plan must be incorporated in a 
collective bargaining agreement with an em- 
ployees’ representative certified as bona fide 
by the National Labor Relations Board.” 
If the plan does qualify under 7 (b) (1) or 
7 (b) (2), the minimum wage requirements 
must still be met, and the overtime require- 
ments are lifted only in part: the employee 
must still be paid at time and one-half his 
regular rate for any hours above 12 per day 
or 56 per week, whichever produces the 
larger total. 


Section 7 (b) (1) 


To qualify under Section 7 (b) (1), which 
relates to semiannual plans, the contract 
must limit the employee’s work to 1,040 





(formerly 1,000) hours “during any period 
of twenty-six consecutive weeks.” The quoted 
phrase has been interpreted to mean that 
each week under the agreement must be 
treated as the start of a new 26-week period 
in which 1,040 hours must not be exceéded. 
If and when that limit is exceeded, the 
exemption is lost and the employee is due 
overtime pay for all hours over 40 per week 
during the preceding 26 weeks.™ 


Section 7 (b) (2) 


To qualify under Section 7 (b) (2), which 
relative to annual plans, the contract must 
not only (like a semiannual plan) place a 
limit on total hours; it must also satisfy 
other conditions, including a minimum guar- 
antee of employment. A plan will qualify 
if it meets these tests: 


(1) It sets an absolute ceiling of 2,240 
on the number of hours the employee may 
work in a specified period of 52 consecu- 
tive weeks. 

(2) It guarantees the employee, during 
this period, work for at least (a) 1,840 hours 
or (b) 46 weeks at his normal number of 
hours (not less than 30) per week. 

(3) It provides that if the guaranteed 
number is exceeded the employee will there- 
after be paid time and one-half for (a) all 
weekly hours over 40 and (b) any hours 
in excess of 2,080 worked during the speci- 
fied 52-week period. 

To illustrate, if the contract guarantees 
1,840 hours annually, the employer would 
owe overtime (at the statutory rate) only 
for hours over 12 per day or 56 per week 
until the employee has worked 1,840 hours. 
From 1,840 to 2,080 hours, the employee 
would be due the overtime rate for any 
hours above 12 per day or 40 per week. 
After 2,080 hours, the employee is entitled 
to the overtime rate for each and every 
hour worked in the annual period. And, if 
2,240 hours are exceeded by the employee, 
the employer must go back over the entire 
period and make up the overtime rate for 
all hours over 40 a week.” [The End] 





%3 Certifications specifically for this purpose 
are made by the NLRB, and a certification as 
bargaining representative under the Taft-Hart- 
ley Act is not adequate. NLRB Release No. 
R-1468 (January 20, 1939); W & H Release No. 
R-844 (June 18, 1940). 

% Cabunac v. National Terminals Corporation, 
7 LABOR CASES f 61,956, 139 F. (2d) 853 (CCA-7, 
1944); Walling v. F. L. Dunne Company, 13 
LABOR CASES { 64,045 (DC Mass., 1947). 

%* The following general references may be 
of interest in connection with some of the prob- 
lems discussed in this article: 
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Bernheim and Dega, ‘‘Overtime on Overtime: 
Practical Aspects,’’ 1950 Wisconsin Law Review 
99; Brewer, ‘‘A ‘Belo’ Primer for 1950," 1 LABOR 
LAw JOuRNAL 94 (1949); Dabney, ‘‘Regular Rate 
and the Bay Ridge Case: A Guide to Legislative 
Revision,’’ 58 Yale Law Journal 353 (1949); 
Feldman, ‘“‘Algebra and the Supreme Court,”’ 
40 Illinois Law Review 489 (1946); Soule, ‘‘The 
Fair Labor Standards Amendments of 1949— 
Overtime Compensation,’’ 28 North Carolina 
Law Review 173 (1950); Walling, ‘‘The Search 
for Finality in WageHour Litigation,’’ 17 
Fordham Law Review 200 (1948). 
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‘OME HISTORIANS credit Moses with 

being the originator of the judicial system. 
Moses himself was the court of highest 
appeal—court of last resort. In the days of 
Homer the themestes was recognized as the 
tribunal through which the gods did mete 
stern justice. The Athenians in Solon’s time 
(500 B. C.) had an elaborate jury system in 
which the jury dealt with both law and 
facts. Unconstitutionality in those days placed 
personal liability for one year upon him 
who proposed and induced the enactment 
of an unconstitutional law. 

The American system,-in which a supreme 
court is established as a check upon the other 
two branches of the government is, according 
to Alexis de Tocqueville, something new in 
government. “A more imposing judicial 
power was never constituted by any people. 
The Supreme Court is placed higher than any 
other eourt both by the nature of its rights 
and the class of justiciable parties which are 
at the controls.” 

The members of the present Supreme Court 
of the United States are as follows: 

Fred M. Vinson, Chief Justice —Prior to 
coming to the Supreme Court, he was a 
member of the House of Representatives. 
He was head of the Office of Economic 
Stabilization for two years during World 
War II and later became Secretary of the 
Treasury. 

Tom C. Clark.—Prior to his nomination 
to the Court, he was Attorney General of 
the United States. He is the youngest of 
the nine Supreme Court Justices. 

Felix Frankfurter—He is the oldest mem- 
ber in years. He was, for years prior to 
his appointment, a professor at Harvard 
Law School. 

Harold H. Burton—Before assuming the 
robe of office he was a United States 
Senator and mayor of Cleveland. 


Labor Relations 


William O. Douglas.—He practiced law in 
New York City and taught law at Yale and 
Columbia Law Schools. He was the first 
commissioner under the Securities Act and 
the Securities Exchange Act. 


Robert H. Jackson—It is said of Mr. 
Jackson:that he argued more cases before 
the Supreme Court than did Daniel Web- 
ster during his career as an attorney. Prior 
to his elevation to the high court, he was 
Attorney General of the United States. 
He was granted a leave of absence by the 
Court to act as American prosecutor in the 
Nuremberg trials. 


Stanley F. Reed—Mr. Reed also repre- 
sented the government in a number of 
outstanding cases before the Supreme Court 
prior to his appointment to that office. He 
attended Yale, Columbia and the Univer- 
sity of Virginia and also has studied in 
Paris. 

Sherman Minton.—Mr. Minton is the most 
recent appointee. He has been a _ senator, 
special assistant to former President Roose- 
velt and a judge on the United States Court 
of Appeals. 

Hugo L. Black—A member of the Court 
longer than any of the other present jus- 
tices, he attracted much attention in the 
thirties when, as Senator Black, he in- 
vestigated lobbies and pressure groups in 
the government. 


URING its term the Supreme Court 
releases its decisions on a Monday. 
This year the first decision day was Octo- 
ber 8. The docket at this session is heavy 
with labor cases. There were 31 applica- 
tions for certiorari (review) and 12 of 
those were disposed of the first day by 
denial of certiorari. 
One of the most important labor cases 
on the Court docket this term is that of 
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American National Insurance Company v. 
NLRB, 19 Lasor Cases { 66,188, 187 F. 
(2d) 307. This appeal from the Fifth 
Circuit involves a conflict between the 
age-old employer perogative—the right to 
hire and fire, to discipline employees and 
set work schedules—and the statutory union 
right to bargain regarding wages, hours 
of work and conditions of employment. 


During bargaining sessions the manage- 
ment insisted on the inclusion of a man- 
agement-rights clause and the union insisted 
upon its exclusion. This raised the issue 
of whether the company’s refusal to give 
in on the management-rights clause was 
evidence that the company did not intend 
to bargain in good faith. 


Good faith contemplates an honest de- 
sire to reach an agreement. If an em- 
ployer has bargained in good faith and an 
impasse is reached, it cannot be said of the 
employer that he violated the good-faith 
requirement of the law. 


The following acts, however, have been 
held to show a lack of good faith on the 
part of the employer: (1) refusal to re- 
spond to the wunion’s request for a_ bar- 
gaining conference, (2) refusal to give 
representatives the power to negotiate, (3) a 
constant shifting of position, (4) the uni- 
lateral granting of concessions to the em- 
ployees while negotiations are pending, (5) 
engaging in a campaign to undermine the 
unions, (6) rejecting union demands with- 
out offering counterproposals. 


Sometimes unions demand joint-agree- 
ment clauses, that is, clauses which require 
that any changes in conditions of employ- 
ment be made only with the union’s assent 
or by mutual consent. 


A previous case on this issue is Timken 
Roller Bearing Company v. NLRB, 12 Lasor 
Cases { 63,793, involving the refusal of the 
management to confer with the union on 
a dispute concerning subcontracts before 


the union took the dispute through the 
grievance procedure. This decision went 
against the union. Another case is that of 
NLRB v. J. H. Allison & Company, 14 Lazor 
CAses {§ 64,270, in which the employer 
granted merit raises to certain employees, 
members of the union, without consulting 
the unions; the decision went against the 
employer. Still another case is that of 
Inland Steel Company, 76 NLRB, No. 151, 
which involved pension plans; this case held 
that pensions were a bargainable issue. 


In this area some of the sacred cows of 
management have been banished from the 
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streets and it is anybody’s guess what the 
fate of this one now before the high court 
will be. 


Illegal Strikers Refused 
Reinstatement by NLRB 


A strike to compel the employer to agree 
to, among other things, an unlawful union- 
security contract, which is forbidden by law, 
removes the strikers from the protection of 
the NLRA, and the fact that the employer 
has forgiven the illegal conduct is no reason 
why the Board should. 


When the strike ended, the employer rein- 
stated most of the 2,000 strikers involved 
in the strike under its restaffing policy, 
which had been determined during the strike 
and which it had announced to its employees. 
The complainants were strikers who were 
refused permanent reinstatement by the em- 
ployers at the conclusion of the strike under 
this policy. The union contended that the 
employer had condoned any illegality during 
the strike and was liable for back pay and 
reinstatement of those not rehired. 


The Board held that by striking to compel 
the employers to adopt an illegal union- 
security contract, the complainants engaged 
in an unlawful strike, and thereby forfeited 
their rights to reinstatement or other pro- 
tection under the act. In rendering its deci- 
sion, the Board stated: “The strike in this 
case not only adversely affected the interests 
of the Respondents (employers), but from 
its inception also contravened the public 
policy, as expressed in the Act of Congress, 
against conduct by unions and their agents 
such as is proscribed by Section 8 (b) (2). 
It is the task of the Board to enforce this 
public policy; and even though the Respond- 
ents in this case may have condoned conduct 
violative of such policy, the Board itself has 
no license to overlook such conduct. ... We 
are unable to perceive how it will effectuate 
the Act’s policies to give relief to employees 
who have engaged in conduct violative of 
those policies. To do so would place the 
Board in the position of encouraging, through 
its remedial conduct subversive 
of the statute. It is rather incumbent upon 
the Board in a case such as this to dis- 
courage such conduct by denying any remedy 
to employees to have engaged therein.” 


processes, 


In dismissing the complaint, the majority 
of the Board found that, in view of the 
unlawful character of the strike, the em- 
ployers were privileged to solicit the return 
of the strikers in an effort to terminate the 
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strike, and at the end of the strike to dis- 
charge, discipline or reinstate on their own 
terms employees who participated therein. 
Accordingly, the majority found that the 
employers’ solicitation of the strikers in this 
case did not violate the act, and that the 
employers’ restaffing policy applied upon the 
conclusion of the strike was not unlawful. 


The majority emphasized that their ruling 
does not hold that participation in an unlaw- 
ful strike automatically terminates the strikers’ 
employment relationship. Nor did the ma- 
jority rule as to whether an employer, after 
permanently reinstating employees who par- 
ticipated in an unlawful strike, may subse- 
quently discharge or otherwise discipline 
them for having engaged in such activity. 


The dissenting opinion held that it was 
not proved that the strike was unlawful, 
because it was not shown that the strikers 
consciously sought to compel the employers 
to do anything which “would necessarily” 
have violated the act and that “at the time 
the strike began, there were before the 
parties no specific union-security proposals 
upon which the union representatives had 
taken a hard and fast position.” 


The dissenting member further held that 
even assuming the strike was unlawful, the 
principle of condonation should be applied 
to determine whether the employer had 
condoned the strike by returning all but 
a few of the strikers to work, and therefore, 
had no right to refuse reinstatement to the 
others—Mackay Radio and Telegraph Com- 
pany, Inc., et al., 2 CCH LaBor Law Reports 
(4th Ed.) ¥ 11,157. 


Company Housing 
Subject to Collective Bargaining 


An employer who refuses to bargain on 
rental rates on company-owned housing is 
guilty of an unfair labor practice where 
“such accommodations are an integral part 
of the employment relation.” 


In the case of Bemis Brothers Bag Com- 
pany, 2 CCH Lasor Law Reports (4th Ed.) 
7 11,164, the leases restricted the rental of 
the houses to employees, authorized the 
employer to deduct the weekly rent and 
electricity and water charges from any 
money or wages due the lessee and oc- 
cupancy was conditioned upon continued 
employment. 


The employer’s contentions that the rental 
of housing was not a subject of collective 
bargaining and that it was not required to 
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bargain because only a portion of the em- 
ployees lived in employer’s houses were 
overruled. The Board stated that living 
accommodations are encompassed within the 
terms “wages” and “conditions of employ- 
ment” where such accommodations are an 
integral part of the employer relation and 
an employer is required to bargain on 
matters that affect only a portion of the 
employees in a unit, regardless of what 
the portion may be. 


The Court of Appeals for the Fourth 
Circuit in NLRB v. Hart Cotton Mills, Inc., 
20 Lapor Cases { 66,473, stated that the 
contention that company housing is not a 
proper subject of negotiation with a union 
representing the employees “cannot be sus- 
tained as a general proposition.” The question 
of when an employer may refuse to bargain 
on the subject of company housing is yet 
to be resolved satisfactorily. 


Removing Union Officers 


Where offices of a union are established 
not by amendment of the bylaws but 
merely by motion of the union membership, 
the term of office is not determined by the 
provisions in the bylaws but is subject to 
change by motion of the union membership. 
However, where the bylaws of a union 
provide that specified officers are to be 
elected for a definite term of office, the 
term of office for persons so elected may 
not be reduced except by amendment of 
the bylaws. 


The above principles were applied in two 
cases arising in New York where union 
officers were removed without cause. In 
one case the removal was upheld while in 
the other it was declared null and void. 


In Costello v. O’Kane, 20 Lasor Cases 
{ 66,547, members attending a union meet- 
ing voted to reduce the number of assistant 
business managers from five to three, then 
elected three of the five then serving to 
continue in office while the remaining two 
were dismissed. One of the two sued for 
an injunction and back pay, asking to have 
the dismissal enjoined and the election 
set aside. The court agreed with the ousted 
officer that the bylaws called for five as- 
sistant business managers and the number 
could be changed only by amending the 
bylaws, a procedure requiring a referendum 
of the entire membership and not merely 
a vote of those attending the union meeting. 


Since both the reduction in number of 
officers and the election retaining three 
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in office were invalid, the original five 
continued to hold office until successors 
were elected or the bylaws amended. The 
officer who sued was awarded back pay 
accrued since his dismissal, less the amounts 
he had earned elsewhere, or a total of over 
$4,000 plus interest. 


In Frohlich v. Schimel, 20 LaBor CAsEs 
{ 66,546, the local, after voting to move 
up the date of election of officers, held an 
election in June, 1951, and installed new 
officers in July, thus ousting a member of 
the executive board whose term was sched- 
uled to run until the end of 1951. Because 
the office in question was created by motion 
at a membership meeting rather than by 
amendment of the bylaws, the court up- 
held the new election, stating that the 
membership had a right to terminate the 
office that it had created. 


Both courts agreed that it was a question 
of whether or not the particular officer had 
a contract or property right to his job. In 
the Costello case, the bylaws did give him 
such a right while in the Frohlich case, no 
contract or property right existed, the job 
being terminable at any time at the will 
of the membership. 


Public Employees May Not Strike 


In a declaratory judgment action, Norwalk 
Teachers Association v. Board of Education, 
20 Lasor Cases { 66,543, the Supreme Court 
of Errors of Connecticut stated that public 
employees, such as teachers, may not strike 
because it would be “the equivalent of 
saying that they can deny the authority of 
government and contravene the public 
welfare.” 


The Norwalk Teachers Association was a 
voluntary association and an independent 
labor union to which all but two of the 
teaching personnel of approximately 300 
in the Norwalk school system belonged. 
In April, 1946, there was a dispute between 
the parties over salary rates. After long 
negotiations, 230 members of the associa- 
tion rejected the individual contracts of 
employment tendered them and refused to 
return to their teaching duties. After further 
negotiations, in which the Governor and the 
state board of education took part, a con- 
tract was entered into between the parties 
and the teachers returned to their duties. 


From September, 1946, and particularly 
with reference to the contract for 1950-1951, 
much doubt and uncertainty had arisen 
concerning the rights and duties of the 
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respective parties, the interpretation of the 
contract and the construction of the state 
statutes relating to schools, education and 
boards of education, In addition there was 
the possibility of strikes, work stoppage or 
collective refusals to return to work by 
the teachers. 

Suit was brought for a declaration of the 
respective rights, privileges, duties and im- 
munities of the parties. The court covered 
the specific questions submitted and arrived 
at the following general propositions. 


Teachers employed by a municipal board 
of education do not have a right to strike 
since they are public employees engaged 
in activities of a governmental rather than 
a proprietary nature. 


In the absence of any statute or adminis- 
trative ruling to the contrary, public em- 
ployees engaged in governmental activities 
have a right to organize. However, if the 
purpose of organizing is to enforce de- 
mands for recognition or collective bar- 
gaining, the means employed to effectuate 
such purposes must not include unlawful ac- 
tivities, such as a strike. 


In the absence of any statutory pro- 
vision to the contrary, a governmental 
agency may, if it voluntarily so desires 
without coercion by threat or strike, bar- 
gain collectively with an organization of 
its employees. However, such _ collec- 
tive bargaining must be limited to the 
terms and conditions of employment of 
those employees who are members of the 
organization. Likewise, in such bargaining 
the agency may not enter into a contract 
by which it would surrender its legal dis- 
cretion, or which would be contrary to law 
or beyond its powers, such as an agreement 
to employ only union members or an agree- 
ment to establish salary schedules which 
would exceed authorized expenditures. 


A governmental agency may, if it so 
desires, voluntarily submit to arbitration or 
mediation a specific dispute between the 
agency and an organization which repre- 
sents its employees, provided that the dis- 
pute is one which is within the authority 
of the agency to settle and which does not 
involve a question of policy. However, such 
agency may not enter into an agreement 
to submit to arbitration or mediation all 
disputes arising out of a collective bargain- 
ing agreement, since such agreement would 
amount to a surrender by the agency of 
discretionary authority delegated to it by law. 


The court stated that under our system, 
the government is established by and run 
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for all of the people, not for the benefit of 
any person or group. The profit motive, 
inherent in the principle of free enterprise, 
is absent. It should be the aim of every 
employee of the government to do his or 
her part to make it function as efficiently 
and economically as possible. The drastic 
remedy of the organized strike to enforce 
the demands of unions of government em- 
ployees is in direct contravention of this 
principle. 


The court referred to the letter of Presi- 
dent Franklin D. Roosevelt to the president 
of the National Federation of Federal Em- 
ployees on August 16, 1937, as epitomizing 
the answer to the problem: “Particularly, 
I want to emphasize my conviction that 
militant tactics have no place in the func- 
tion of any organization of Government 
employees. [A] strike of public em- 
ployees manifests nothing less than an 
intent on their part to prevent or obstruct 
the operations of Government until their 
demands are satisfied. Such action, looking 
toward the paralysis of Government by 
those who have sworn to support it, is 
unthinkable and intolerable.” 


Racial Discrimination 
by Union Forbidden 


The Connecticut Commission on Civil 
Rights has ordered the International Broth- 
erhood of Electrical Workers to stop dis- 
criminating against Negroes and to admit 
them to membership. 


Although the union had told two Negroes 
that little work was available and that no 
new members were being admitted, four 
white men were admitted to membership 
shortly after the Negroes had filed their 
applications. The union contended that the 
Negroes were not hired because of their 
ages and because they were not sponsored 
by employers, but the reasons were brushed 
aside by the Hearing Tribunal. 


The complainants were qualified in ac- 
cordance with the standards set up in the 
union’s constitution. Both were high school 
graduates, had done electrical work in the 
armed services and had attended a trade 
school where they had each taken courses 
in electrical work. 


The history of the union showed a pat- 
tern of discrimination against Negroes. No 
Negroes had ever been admitted to the 
union. The commission’s investigation brought 
out the facts that on one occasion when 
an employer sought a contract with the 
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union in order to be in a position to bid on 
a large contract, the company and union 
worked together to exclude a Negro elec- 
trical worker from the union by transferring 
him from electrical work to janitorial work. 
On another occasion it was shown that a 
Negro applicant for union membership was 
misled and misinformed by the business 
manager, ‘and was not admitted to the union. 
—Commission on Civil Rights ex rel. Tilley 
v. IBE, Local No. 35,4 CCH Lazpor Law ReE- 
ports (4th Ed.) { 49,170. 


New ‘Captive Audience” Rule 


“An employer who chooses to use his 
premises to assemble his employees and 
speak against a union may not deny that 
union’s reasonable request for the same 
opportunity to present its case, where the 
circumstances are such that only by grant- 
ing such request will the employees have a 
reasonable opportunity to hear both sides.” 
—Bonwit Teller, Inc., 2 CCH LasBor Law 
Reports (4th Ed.) ¥ 11,151. 


The cases involving captive audiences 
have presented a series of shifts in policy, 
reversals by courts and even legislative 
action. The Board originally held in the 
Clark Brothers case, 70 NLRB 802, that 
any speech by an employer to a captive 
audience violated the act. This contention 
was rejected by the Second Circuit, which 
objected to such a broad rule and intimated 
that an employer could make such a speech 
“provided a similar opportunity to address 
them (employees) were accorded repre- 
sentatives of the union.” This decision was 
followed by the case of Babcock & Wilcox, 
77 NLRB 577, which held that the Taft- 
Hartley amendments prevented an unfair 
practice finding in a captive audience case. 
This theory was further carried in S & S 
Corrugated Paper Machinery Company, Inc., 
89 NLRB 1363, where the Board refused 
to find it an unfair practice for an em- 
ployer to refuse to allow a union time to 
rebut his speech to a captive audience. 


The employer in the Bonwit Teller case 
had forbidden the solicitation of employees 
by union organizers on the selling floors 
of its department store, both during work- 
ing and nonworking time. Six days before 
the election, the employer closed the doors 
of the store and assembled its employees 
on the main selling floor half an hour 
before the normal closing time. They were 
addressed by the president, who announced 
that wage increases were pending and urged 
the employees to vote against union repre- 
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sentation. The next day this was repeated 
at another of employer’s stores. Two days 
later by letter, the union requested com- 
parable opportunity to address the em- 
ployees. The employer did not acknowledge 
the letter. 

A majority of the NLRB held the denial 
of the union’s request for an opportunity 
to rebut the employer’s speeches was a 
violation of the act and a discriminatory 
application of the no-solicitation rule. The 
Board said that an employer was not under 
an obligation to accede to a union’s request 
that it be granted an opportunity to address 
the employees on the employer’s premises 
under any and all circumstances. The 
particular circumstances which give rise 
to the obligation to grant such a request 
must be decided on a case-to-case basis. 


The controlling circumstances of the 
Bonwit Teller case were: (1) the employees 
were about to vote in an election, (2) the 
employer committed serious unfair labor 
practices, (3) the union had limited op- 
portunity to contact the employees before 
the speech and (4) the proximity of the 
speech to the day of the election imposed 
a practical limitation on out-of-the-store 
contract by the union after the speech. 


A dissenting member took the view that 
the act gives the employer the right to 
address his employees on working time in 
the plant without providing equal facilities 
for union representatives to speak, except 
in such cases as company-owned towns. 

The effect of the Board’s latest decision 
is to afford employees an opportunity to 
hear both sides of the union question under 
circumstances which reasonably approxi- 
mate equality. 


Association-Wide Lockout 
Not Necessarily Unfair 


The NLRB has ruled that a shutdown by 
members of an association-wide bargaining 
unit of employers after two of the members 
were struck is not an unfair labor practice 
where the union held the threat of a strike 
over all the members and the lockout was 
not intended as a retaliation for the existing 
strike. 

The present case, Betts Cadillac Olds, Inc., 
et al., 2 CCH Lapor Law Reports (4th Ed.) 
7 11,109, involved a group of 21 auto deal- 
ers who bargained as a group. When the 
old contract expired, two employers were 
struck and the rest were threatened with 
the possibility of strikes. 
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All of the employers closed down, but 
replacements were not hired and all the 
workers went back to their jobs after the 
new contract was finally negotiated. The 
Board found that the automobile dealers 
were justified in shutting down their repair 
shops because of fears that the union would 
call a strike in their shops at a time when 
cars of customers were partially torn down 
and the cars, consequently, would be tied 
up in the shop for several days or even the 
duration of the strike. 


The Board distinguished its prior ruling 
in the Davis Furniture Company case, 94 
NLRB, No. 52, in which it held that a lock- 
out of employees by other members of an 
employer association because of a strike 
against one member was unlawful. In the 
Davis case the mass lockout was in reprisal 
for the strike against a single member and 
the union had not threatened to strike any 
other member of the association. It is evi- 
dent that the Board is not changing its 
position from the holding in the Davis case 
but is merely reaching a different result on 
the basis of a different factual situation. 


In cases of association-wide lockouts it is 
incumbent upon the General Counsel to 
prove that the shutdown is motivated by 
other than economic considerations, other- 
wise the complaint will be dismissed. 


Board Clarifies Craft Unit Policy 


The NLRB in two recent cases has spelled 
out its general policy in regard to the order- 
ing of separate elections for craft workers. 
In upholding an earlier decision permitting 
separate units for welders, the Board said 
in International Paper Company, 2 CCH 
Lapor LAw Reports (4th Ed.) ¥ 11,117, that 
basically it recognizes these situations: 


1. A craft unit will be ordered when a 
group of workers performs nonrepetitive 
work requiring training, experience and true 
craft skills. However, even if the workers 
have the training and skill, a craft unit will 
not be ordered if their work is repetitive 
and routine. 


2. Even if the craft workers do employ 
their special skills, a separate unit will not 
be ordered if they regularly work closely 
with members of other crafts, with “com- 
mon working conditions and general com- 


munity of interests.” 

3. A separate craft unit will be ordered 
where craftsmen do not regularly work 
with any particular craft group but work 
throughout the plant, as needed. 
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4. In cases where some craftsmen work 
regularly with particular crafts and others 
form a “roving pool,” available wherever 
needed, “a more logical and cohesive group- 
ing” is a separate craft unit. 


In the second case, Tin Processing Cor- 
poration, 2 CCH Lasor Law Rerorts (4th 
Ed.) ¥ 11,131, the Board ruled that the tin- 
smelting industry does not come under the 
Board’s special rules against craft units in 
integrated and continuous operations, such 
as the basic steel and aluminum industries. 
While agreeing that tin-smelting involved 
integrated and continuous operations, the 
Board did not believe that it required as 
high a degree of integration as steel or 
aluminum. 


Also worthy of note is the Board’s ruling 
in the Tin Processing case that a union seek- 
ing to add a craft group to an existing plant- 
wide unit, without holding an election among 
the entire plant-wide group, must show that 
at least 30 per cent of the craftsmen are 
interested in becoming a part of the larger 
unit. This rule is the counterpart of that 
laid down by the Board in the Boeing case, 
86 NLRB 368, in which a union seeking to 
sever a craft group from a plant-wide unit 
was obliged to show a 30 per cent interest 
among the craftsmen. 


Lewis Says UMWA 
Should Not Intimidate Employer 


The Barnes-Dawson Coal Company should 
withdraw and withhold recognition from 
the UMWA until certified by the NLRB, 
according to a recent statement by Mr. 
John Lewis. 


The dispute concerned two individuals 
who were too talkative with the coal com- 
pany. The UMWA, Local 4050, considered 
the two as snobs. The company was threat- 
ened with a strike because the two workers 
refused to partake of the union program. 
However, Mr. Lewis sided with the coal 
company and declared that it should not 
have been intimidated. 


In the hearing the coal company was 
charged with having discriminated against 
the two. The complaint against the union 
was that it had induced the company to fire 
the workers. Mr. Lewis carefully consid- 
ered both sides. Then he declared that it 
was wrong for the union to threaten strikes 
because employees of a company refused to 
cooperate with the union, a local of the 
United Mine Workers of America. He an- 
nounced in unequivocal language that the 
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coal company had its own right to hire and 
fire. Of course, this is just what a number 
of Americans have been saying all these years. 


Mr. Lewis also had a good word to say 
for the snobbish workers. He advised both 
the union and the coal company to offer 
back pay to them. 


Such was the result of the hearing held 
at Clarksburg, West Virginia, last July 9-11. 
The Trial Examiner in the dispute was a 
man named John Lewis, whose views do 
not coincide with those of the UMWA pres- 
ident, John L. Lewis. 


When Is a Closed Shop 


Not a Closed Shop? 


Two recent NLRB decisions indicate the 
importance of wording in contracts. Both 
contracts refer to the provisions of Section 
8 (a) (3) of the act. The Board has sanc- 
tioned one and declared the other invalid. 


In. the case of Maiden Form Brassiere 
Company, Inc., 2 CCH Lasor Law Reports 
(4th Ed.) § 11,158, the AFL maintained that 
the contract the company had with the 
Distributive, Processing and Office Work- 
ers of America should not be allowed to 
stand in the way of its petition for an election. 


Without a prior election, the union (the 
DPOWA) won a contract which provided: 
“(a) The employer agrees that it will em- 
ploy fione but members of the Union in 
good standing in its office and shipping de- 
partment in the Bayonne plant; (b) All 
provisions in this agreement including the 
union shop provisions in subdivision (a) of 
this Article are subject to the applicable 
provisions, restrictions and conditions of 
the Labor-Management Relations Act, 1947.” 


The Board held (1) that clause (a) set 
up an unlawful closed shop and (2) that 
clause (b) did not clearly and expressly 
defer application of the unauthorized closed 
shop provisions of clause (a). Accordingly, 
the contract was no bar to a new determina- 
tion of collective bargaining representatives 
by an election requested by the AFL. 


In the other case, Owens-Illinois Glass 
Company, Kimble Glass Division, 2. CCH 
Lasor LAw Reports (4th Ed.) § 11,159, a 
CIO union sought to be certified as the 
collective bargaining representative of a 
unit of production and maintenance em- 
ployees at the company’s Warsaw, Indiana 
plant. 

The American Flint Glass Workers’ Union 
of North America (AFL) had won certifi- 
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cation under a union-shop election before 
entering into the union-shop contract with 
the employer. That contract provided that 
membership in the AFGWUNA “shall con- 
stitute a condition of employment for all 
employees covered by this agreement sub- 
ject to Section 8 (a) (3) of the Labor- 
Management Relations Act of 1947.” 


The contract also stated that new em- 
ployees should become union members within 
30 days of their employment. The Board 
said that this clause was merely a redund- 
ancy since Section 8 (a) (3) provided that 
there should be no discrimination against 
the hiring of nonunion men during a period 
of 30 days from the date of the agreement: 
the direct reference to the provisions of 
Section 8 (a) (3) of the act constituted a 
lawful, though inartistic agreement. Ac- 
cordingly, the Board dismissed the CIO 
petition. 


Refusal to Bargain 


Employers violated the National Labor 
Relations Act when in the following cases 
they 

ignored a union’s demand to meet 
and bargain after that union had been cer- 
tified by the NLRB.—J. I. Case Company, 
2 CCH LaBor LAw. REporTs (4th Ed.) 
7 11,093, 95 NLRB, No. 207, Case No. 
2-CA-587, 1951. 


failed to grant recognition to the 
employees’ designated representative and 
to enter into negotiations.—Walter Pater- 
son, Sr., 2 CCH LaBor Law REports (4th 
Ed.) $ 11,118, 96 NLRB, No. 11, Case No. 
2-CA-1154, 1951. 

granted an increase in wages to 


certain workers upon their petition without 
consulting the union which had just re- 


cently been certified as exclusive bargain 
representative—Joseph J. Michalik, 2 CCH 
LaBor LAw Reports (4th Ed.) $11,112, 96 
NLRB, No. 6, Case No. 7-CA-446, 1951. 


refused to continue bargaining with 
a union during and subsequent to a strike 
which followed an impasse in negotiations. 
—De Soto Hardwood Flooring Company, 2 
CCH LaBor Law Reports (4th Ed.) ¥ 11,149, 
96 NLRB, No. 67, Case No. 32-CA-152, 1951. 


failed to disclose to the union a 
rate range survey chart which contained 
information clearly relevant to the rate 
range issue being discussed.—Westinghouse 
Electric Supply Company, 2 CCH Lapor 
Law Reports (4th Ed.) ¥ 11,150, 96 NLRB, 
No. 58, Case No. 6-CA-234, 1951. 


In the following ~cases, however, the 
employers were held not to have violated 
the act when they .. . 

discharged two employees for poor 
workmanship and did not bargain with the 
union, as the contract with the union did 
not request bargaining with specific respect 
to the discharge of the two men.—Admin- 
istrative Decision of the General Counsel, 
Case No. 188. 


instituted their own insurance plan 
after an impasse in negotiations had been 
reached and the union had been notified 
that such action would be taken.—Admin- 
istrative Decision of the General Counsel, 
Case No, 211. 

refused to union, during 
negotiations, information had pre- 
viously been given to the union and which 
the employer now offered to verify as to 
accuracy.—Old Line Life Insurance Com- 
pany of America, 2 CCH LaBor Law ReE- 
ports (4th Ed.), § 11,143, 96 NLRB, No. 66, 
Case No. 13-CA-608, 1951. 
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THE DUTIFUL CHILDREN 


(The model child does not always find himself eligible for unemployment com- 
pensation, judging by these cases from CCH UNEMPpLoyMENT INSURANCE REPORTS.) 








The Child’s Act 
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A woman quit work in Iowa to nurse 
her ailing mother in Louisiana. 
When the old lady got better, the 
woman returned to Iowa. 

A man whose father was entering a 
hospital quit his job to manage 
his father’s property. 
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How to Compute 
Cost-of-Living Raises 

Have you been having trouble with the 
fundamental A, B, C’s of administering your 
cost-of-living plan or computing the cost-of- 
living raises permitted under the revised 
General Wage Regulation 8? Perhaps you 
have had some doubts as to just what 
procedure to follow if your plan was adopted 
before the new revision or what should be 
done if you wish to grant a retroactive 
increase (or deferred increase). 


These and other problems you might 
have encountered are answered in the fol- 
lowing series of questions and answers. 
Two important “musts” set forth in the 
revised regulation, however, should be kept 
foremost in mind, namely, (1) increases not 
contained in pre-January 25, 1951 plans 
must be distributed across-the-board (giv- 
ing all employees the same flat amount or 
percentage of increase) and (2) increases 
absorbed into job rates or rate ranges must 
also be made uniformly across-the-board. 


Question: If a company has a cost-of- 
living escalator plan which was valid under 
General Wage Regulation 8 (GWR 8) prior 
to the revision, may the employer continue 
to grant increases required by the plan? 

Answer: Yes. 


Question: If such a plan, which was 
agreed upon on or before January 25, 1951, 
is in effect, must the Bureau of Labor 
Statistics’ Consumers’ Price Index be used 
as the basis for that plan? 

Answer: No. 


Question: If a cost-of-living plan which 
meets the requirements of Section 2 expires, 
may increases required by a new plan be 
granted under Section 2? 
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Answer: Yes, if the new plan is identical! 
with the old one. However, if it is changed, 
the new plan may be put into effect only 
in accordance with Section 3. 

Question: A company has an approved 
cost-of-living plan. A five-cent per hour 
general wage increase was granted prior 
to January 26, 1951; another five-cent cost- 
of-living increase, prior to January 15, 1951; 
and an additional five-cent cost-of-living 
increase, in February based on the January 
15, 1951 index. May a general increase be 
granted under GWR 6 now and may cost- 
of-living increases required by the plan be 
continued ? 

Answer: A general increase may not be 
granted where both the general and cost- 
of-living increases (15 cents) previously 
granted exceed the amount permissible 
under GWR 6. However, the cost-of-living 
increases may be continued even though 
they exceed the 10 per cent ceiling. 


Across-the-Board Increases 

Question: If increases are granted under 
Sections 3 or 4, must all employees in the 
unit -get the same increase? 

Answer: Yes. Regardless of whether the 
increase is granted on a percentage or flat 
basis, the increase must be applied across- 
the-board. If increases are to be distributed 
in any other manner, prior Board approval 
is needed. 


Fractional Payments 

Question: May increases granted be 
rounded off to avoid fractional payments? 

Answer: Yes, in accordance with either 
the employer’s past practice or by rounding 
off to the next half cent in the case of 
hourly paid workers, the next quarter dollar 
in the case of weekly salaried employees 
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or the next whole dollar in the case of 
monthly salaried employees, without prior 
Board approval. 


Provision Requirements 
Under Section 4 


Question: What are the cost-of-living 
provision requirements under Section 3? 

Answer: (1) It must be in writing and 
contained in a written collective bargaining 
agreement or wage and salary plan; (2) 
Only the Bureau of Labor Statistics’ na- 
tional Consumers’ Price Index for Moderate- 
Income Families in Large Cities (either ad- 
justed or old series) wiil be acceptable as 
a basis for the plan after October 4, 1951, 
without prior Board approval; (3) It must 
apply to an appropriate unit of employees 
(one best adapted to preserve existing, his- 
torical or contractual relationships); (4) It 
must establish a defined relationship between 
wages and salaries covered by the provision 
and the acceptable index. Thus, adjust- 
ments in wages may not exceed the cor- 
responding percentage increase in the Index; 
(5) It must require downward as well as 
upward adjustments; however, it need not 
require adjustments below the wages in 
effect at the time of adopting the provi- 
sion; (6) It must specify the time intervals 
at which wages are to be changed with 
changes in the index—for example, monthly, 
quarterly or semi-annually; (7) Adjust- 
ments must be granted across-the-board; 
and (8) It must specify whether adjust- 
ments are to made in equal amounts or 
equal percentages. 


Computing Increase Under Section 3 


If a plan meets the require- 
ments of Section 3, how may the amount 
or percentage of permissible increase be 
calculated? 


Question: 


Answer: (1) Choose the base date which 
is the date of the most recently available 
index number at the time the plan is 
adopted or, if the plan is made retroactively 


effective (see below), the index number as 
of the retroactive date. No base date, how- 
ever, may be prior to January 15, 1951; (2) 
Use this base index figure for all subse- 
quent adjustments under Section 3; (3) 
Calculate the percentage rise in the index 
between the base date and the Index num- 
ber which corresponds to the date when 
the adjustment is required; (4) The wage 
base date from which the increase in wages 
is measured is that payroll period which 
includes the base date of the applicable 
index. If there is an unexpended balance 
of the amount of increase available under 
GWR 6, it may be added to the base period 
earnings; (5) If wage adjustments are to 
be made in equal amounts, apply the per- 
centage rise in the index to the average 
straight-time hourly earnings as of the wage 
base date and deduct any wage increases 
made since the wage base date. The net 
figure is the additional amount which each 
employee is to receive; (6) If wage adjust- 
ments are to be made in percentage terms, 
apply the percentage rise in the index to 
either the wage rates or average straight- 
time hourly earnings as of the wage base 
date and deduct any wage increases made 
since the wage base date. Again the net 
figure is the additional amount which each 
employee is to receive. 


Following are examples of these calcu- 
lations: 


Example 1: How much will the increase 
in wages be where the index has risen two 
points (from 185.5 for the base period to 
187.5, the date of the first required adjust- 
ment) and where the average straight-time 
earnings for the wage base date were $1.50 
per hour? 

(a) The percentage rise in the index 
since the base period is 1.078 per cent 
(2 ~ 185.5); (b) The increase, therefore, 
equals 1.078 per cent of $1.50 or 1.6 cents 
per hour (which may be rounded off as ex- 
plained above). 

If the index has risen four points to 
189.5 as of the date of the second required 





General Wage Regulation 6 (GWR 6) 
provided wage increases up to 10 per 
cent based on the first regular payroll pe- 
riod ending on or after January 15, 1950. 


Section 2 of General Wage Regulation 8, 
Revised (GWR 8) sets forth the require- 
ments for plans in effect on or before 
January 25, 1951. 


Section 3 of General Wage Regulation 8, 
Revised (GWR 8) sets forth the require- 
ments for plans put into effect after 
January 25, 1951. 


Section 4 of General Wage Regulation 8, 
Revised (GWR 8) sets forth the require- 
ments for granting wage increases in the 
absence of a cost-of-living plan. 
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adjustment, the additional increase would 
be computed as follows: (c) The percentage 
rise in the index since the base period is 
2.156 per cent (4 + 185.5); (d) 2.156 per 
cent of $1.50 equals 3.2 cents per hour; (e) 
Since a 1.6 cents per hour increase was al- 
ready granted, the additional raise will be 
1.6 cents per hour. If the previous raise 
had been rounded off to two cents, however, 
this two cents must be deducted from 3.2 
cents; (f) All other required adjustments 
will be similarly computed. 


Example 2: How should a cents-point re- 
lationship between wages and the index be 
calculated where the index for the base 
date was 185.6 and the average straight- 
time earnings for the wage base date were 
$1.40 per hour? 

(a) A one-cent increase in average earn- 
ings would be an increase of .714 per cent 
(1 + 140); (b) A .714 per cent rise in the 
index would be a rise of 1.33 points; (c) 
Therefore, the plan may require upward and 
downward adjustments for each 1.33 point 
rise or fall in the index. 


Example 3: How much will the increase 
in wages be where the index has risen 
two points (from 185.5 for the base period) 
and where the wage rates for the wage 
base date were $1.10 per hour for job A 
and $1.50 per hour for job B? 


(a) As of the date of the first required 
adjustment, the percentage increase in the 
index equals 1.078 per cent (2 + 185.5); 
(b) A 1.078 per cent increase in job A 
requires an increase of 1.2 cents (1.078 per 
cent of $1.10) to $1.112. The increase in 
job B is 1.6 cents (1.078 per cent of $1.50) 
to $1.516; (c) Any additional adjustments 
required by the plan will be computed for 
both jobs A and B in the same manner as 
that explained in Example 1 above. 


Example 4: How should a percentage- 
point relationship between wages and the 
index be calculated where the index for 
the base date was 185.5? 

(a) A l per cent increase in the index 
over the index base would be a rise of 
1.855 points; (b) The plan may require a 
1 per cent adjustment in the wage base 
rate, therefore, for each rise or fall of 1.855 
points in the index. The plan may provide, 
however, that rates shall not be decreased 
below those in effect‘on the base date for 
the index. 

Example 5: An appropriate unit of em- 
ployees is paid on a piece rate basis. A 
flat amount increase (as calculated in Ex- 
amples 1 or 2) could be granted in addition 
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to piece rate earnings or could be incorpo- 
rated into rates according to past practice. 
Or a percentage adjustment of the piece 
rates could be provided for (as calculated 
in Examples 3 or 4)—however, if the ad- 
justment is incorporated into the piece rates, 
the rates may be rounded off only in 
accordance with past practice. 


Example 6: How may increases author- 
ized under Section 3 be calculated where a 
company wishes to adopt a cost-of-living 
plan and also to grant wage increases under 
Section 4 in order to compensate for the 
rise in the cost of living from January 15, 
1951, to July 15, 1951? The-index on the 
base date was 185.5 and the wage rate, 
$1.37. As of that date an increase of ten 
cents per hour was available under GWR 6. 

(a) Calculate the amount of increase per- 
mitted by Section 4 (explained below). 
This amount is three cents per hour; (b) 
The increase available under GWR 6 (ten 
cents) plus the increase authorized by Sec- 
tion 4 (three cents) may then be added to the 
base period earnings of $1.37, making the 
adjusted base period earnings $1.50; (c) 
A one-cent increase in the adjusted earnings 
would be an increase of .667 per cent 
(1.150); (d) A .667 per cent rise in the 
index would be a rise of 1.2 points. There- 
fore, the plan may require adjustments of 
one cent for each 1.2 point rise or fall in the 
index. 


Computing Increase Under Section 4 


Question: How is the increase permitted 
by Section 4 to be calculated? 

Answer: (1) An index must be specified. 
Only the Bureau of Labor Statistics’ Con- 
sumers’ Price Index (either the adjusted 
or old series) will be acceptable as a basis 
for the plan after October 4, 1951, without 
prior Board approval; (2) Determine the 
appropriate unit of employees (one best 
adapted to preserve existing, historical or 
contractual relationships); (3) Calculate the 
rise in the index between January 15, 1951, 
and the base date of the index to be used 
in making the initial adjustment. The initial 
adjustment may be made at any time (pro- 
vided that no increase has been put into 
effect which exceeds the 10 per cent ceil- 
ing). Subsequent adjustments may be made 
not more frequently than every six months 
thereafter; (4) If a cents per hour across- 
the-board increase is to be granted, apply 
the percentage rise to the current straight- 
time hourly earnings; if a percentage method 
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is adopted, apply the percentage rise in the 
index to the current rates or average 
straight-time hourly earnings as the case 
may be. 

Example 1: How much will the increase 
be under Section 4 where the index has 
risen four points (from 181.5 on January 15 
to 185.5 on July 15), the average straight- 
time hourly earnings were $1.50 and the 
increases are to be granted in cents per 
hour across-the-board? 


(a) The percentage rise in the index is 
2.204 per cent (4 + 181.5); (b) 2.204 per 
cent of current earnings is 3.3 cents (2.204 
per cent of $1.50), the amount of increase 
that each employee will receive. © 


Example 2: Assume the same facts as in 
Example 1 above except that a percentage 
increase is to be granted. Employee A re- 
ceives $1 per hour; employee B, $1.50 per 
hour; and employee C, $1.75 per hour. 


(a) The percentage rise in the index is 
2.204 per cent (4 + 181.5); (b) 2.204 per 
cent of $1 is 2.2 cents; of $1.50 is 3.3 cents; 
and of $1.75 is 3.9 cents; (c) Therefore, 
employee A’s new rate will be $1.022; em- 
ployee B’s, $1.533; and employee C’s, $1.789. 


Use of Indices 


Question: An employer wishes to adopt 
a cost-of-living plan under Section 3. The 
most recent available index is that for Aug- 
ust 15. May an increase be granted under 
Section 4 to reflect the cost-of-living in- 
crease-from January 15, 1951, to August 15? 


Answer: Yes. 


Question: A cost-of-living plan under 
Section 3 was adopted on September 25, 
1951. An increase was granted under Sec- 
tion 4 because of the rise in the cost of 
living. May this increase be added to the 
average straight-time hourly earnings to be 
used as the base earnings under the plan? 


Answer: Yes. 


Question: A collective bargaining agree- 
ment was reopened on September 17, 1951. 
The last available index was for July 15, 
1951. The index for August 15, 1951, was 
published prior to the time when the new 
agreement was signed. May the new agree- 
ment provide for adjustments under Section 
3 based on the July 15, 1951 index and July 
15, 1951 average straight-time earnings? 

Answer: Yes. However, if the July 15, 
1951 index is chosen, that index must be 
used in calculating any increase granted 
under Section 4. 


Wages . . . Hours 


Question: May the amount or percent- 
age of increase permitted by Sections 3 or 
4 be applied to commission rates? 


Answer: No. 


Granting Increases 
Under Sections 3 and 4 


Question: General wage increases in ex- 
cess of 10 per cent of base period earnings 
were granted prior to January 26, 1951. 
May cost-of-living increases be granted now 
under a plan which meets the requirements 
of Sections 3 or 4? 


Answer: Yes. 


Question: Must increases granted under 
Sections 3 or 4 be off-set against the amount 
of increase available under GWR 6? 

Answer: No, they are in addition to 
those authorized by GWR 6. 


Question: A company has a cost-of-liv- 
ing plan under Section 2 which requires 
an increase that is less than the percentage 
increase in the index. May the company now 
abandon its plan and grant increases under 
Sections 3 or 4? 

Answer: Yes. The plan may either be 
amended and considered a new plan under 
Section 3, or increases as authorized by 
Section 4 may be granted without amend- 
ing the plan. 

Question: Under what cirumstances may 
increases be put into effect retroactively 
without prior Board approval? 

Answer: A. Subject to the qualifications 
set forth in Parts B and C of this answer, 
the policy is as follows: 

(1) Increases granted to unionized em- 
ployees may be made retroactive to (a) any 
date after the expiration of the prior con- 
tract, (b) the date upon which the contract 
was reopened or negotiations began in ac- 
cordance with the agreement to reopen or 
(c) the date of certification of the union 
if there was no prior contract; (2) Increases 
granted to nonunionized employees may be 
made retroactive to any date after the date 
that the employees were notified of the 
increase; (3) In cases not falling within the 
above standards, the parties may petition 
the Board for approval of the retroactive date. 

B. The 
of the effective 
computed as follows: 

(1) Under Section 3, the last index fig- 
ure available on the effective date of each 
adjustment may be used; (2) Under Sec- 
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tion 4, the last index number dated before 
the date of the adjustment may be used. 


Example: 1f December 1, 1951, is the ef- 
fective date of the adjustment, the October 
15 index number, therefore, would be used 
as the basis for computation under Section 
3 since it is the last available, whereas under 
Section 4 the November 154 index figure 
would be used as it is the last Index dated 
before the effective date. 


C. No increase under Sections 3 or 4 
may be made retroactive to a date earlier 
than February 16, 1951. Also under Section 
4 a retroactive increase may not be made 
within six months of the last increase made 
under Section 4. 


Question: Are downward wage adjust- 
ments required under Section 4? 


Answer: No. 


Question: If the Board has approved 
increases in excess of the 10 per cent ceil- 
ing, may increases be granted under Section 
4 without prior Board approval? 


Answer: No. 


Question: The Board approved increases 
which exceeded by 1 per cent the 10 per 
cent ceiling. If that 1 per cent is first de- 
ducted from the increase authorized by Sec- 
tion 4, may increases now be granted under 
Section 4? 

Answer: Not without prior Board approval. 

Question: A petition for an increase in 


excess of the 10 per cent ceiling was before 
the Board. If that increase is now found 





to be within the amount authorized by Sec- 
tion 4, may it be put into effect under 
Section 4? 

Answer: No. However, the petition may 
be withdrawn, and increases may then be 
put into effect under Section 4. 


Question: A contract entered into on 
November 1, 1950, provides for a five-cents 
per hour deferred increase to become effec- 
tive in November, 1951. May a cost-of- 
living increase be granted under Section 4? 

Answer: Only if no petition is pending 
before or has been approved by the Board 
for an increase which exceeds the 10 per 
cent ceiling. 

Question: If the 10 per cent increase 
authorized by GWR 6 has been approved, 
is prior Board approval needed for increases 
granted under Section 3? 

Answer: Yes. 

Question: May job rates or rate ranges 
be adjusted with increases granted under 
Sections 3 or 4? 

Answer: Yes, they may be increased in 
the same amount as that of the across-the- 
board increase required by the plan. How- 
ever, under Section 3 there must be provision 
for downward as well as upward adjustments 
of rates or rate ranges. 

Question: May varying amounts of in- 
crease be applied to different rates or rate 
ranges if the average amount of increase 
is within the amount authorized by Sec- 
tions 3 or 4? 

Answer: No. 
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President Signs 
First NLRA Amendment 


The Taft-Humphrey-sponsored amend- 
ment to the National Labor Relations Act 


was signed last month by the President, 


thereby becoming the act’s first amendment. 
The bill (S. 1959) validates union-shop elec- 
tions held prior to the time of taking the 
non-Communist oath by labor-union leaders, 
and makes it unnecessary to have an elec- 
tion before a labor organization and an 
employer make a union-shop agreement. 


Representative Hoffman of Michigan, 
speaking against the bill, declared that the 
union-shop agreement, was in fact a closed- 
shop contract. “Is the Congress now say- 
ing to all workers of America... that in 
addition to paying taxes to the Federal, 
State and local governments, he must also 
before he can go to work pay an initiation 
fee and then such additional dues and special 
assessments as may be levied by the union 
officials or by the executive officers of the 
national union with which his local union 
is affiliated.” Possibly the answer to this 
question is the bill’s provision for an election 
if 30 per cent of the employees ask for it. 


Representative Springer of Illinois, in 
favor of the bill, stated that the enactment of 
S. 1959 would achieve economies of more 
than a million dollars. Next, he stated: 
“These elections have placed a heavy burden 
on the National Labor Relations Board and 
have almost always resulted in a situation 
favoring the union shop. If we can eliminate 
these elections the Board will be able to 
devote its time to the handling of representa- 
tion and unfair labor practice cases.” His 
third point for support of this bill was that 
it would validate those elections already 
taken by the Board which have been affected 
by the Supreme Court decision in the High- 
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land Park Manufacturing Company case, 19 
Lazpor CASEs {| 66,327. 

The new bill, which was sponsored by 
Senator Robert A. Taft, a coauthor of the 
Taft-Hartley Act, and by Senator Hubert 
Humphrey, was written up, no doubt, as a 
result of much of the overwhelming senti- 
ment favoring the union shop. Statistics 
indicate, for example, that during the four 
years since the Taft-Hartley Act was passed, 
96 per cent of the union-shop elections re- 
sulted in favor of the union shop. Of the 
5,336,971 employees who voted in the elec- 
tions, only 450,830 cast votes against the 
union shop whereas 4,886,141 voted for it. 
Furthermore, this sentiment appeared to be 
widespread throughout the United States 
in that the votes were cast in 44,857 differ- 
ent plants in every state and in almost 
every industry. 

Certain contracts between employers and 
CIO unions during the period of contro- 
versy about the signing of non-communist 
affidavits are now validated. But while 
union shop and maintenance of membership 
contracts are authorized, there is no innova- 
tion regarding the prohibition of the closed 
shop and preferential hiring. 


More Benefits for Railroadmen 


On October 19 the Senate passed a con- 
ference report on H. R. 3669 amending the 
Railroad Retirement Act of 1937. The bill 
became law by Presidential signature on 
October 30. 

Some of the things called for in the 
amendments are a 15 per cent pension in- 
crease, a spouse’s benefit amounting to one 
half of the primary benefit up to a maxi- 
mum of $40 per month, annuities for 
widowers of 65 years of age. 


(Continued on page 874) 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Not to Make the Job Easier 
but to Make a Better Employee 


Employee Benefit Plans in Operation. Jay 
V. Strong. The Bureau of National Affairs, 
Inc., 1231 24th Street, N. W., Washington 7, 
D. C. 1951. 348 pages. $5. 

“Why have employee benefit plans?” is no 
longer a rhetorical question. Employers, 
feeling the pressure of competition in .the 
labor market, are forced to consider em- 
ployee benefit plans. Generally, however, 
they approach their installation with timidity. 
This book can mitigate against such a feel- 
ing because it does answer any number of 
questions regarding the installation and opera- 
tion of retirement plans, group life insurance, 
temporary disability benefits, hospitalization 
and related benefits for employees. 

The author conducted an intensive survey 
over a period of three years, studying em- 
ployee benefit plans in operation in more 
than 1,000 firms, and as a result combined 
his findings and conclusions in this book. 


AMA Research Report 


Sources of Economic Information for Col- 
lective Bargaining. Research Report Number 
17. Ernest Dale. American Management As- 
sociation, 330 West 42nd Street, New York 18, 
New York. 1950. 171 pages. $3.75. 

This study represents an attempt to supply 
a guide to the maze of data bearing on wage 
negotiation and determination which has devel- 
oped into such an enormous body in the last 
two decades. 

It lists exactly what is available and where 
it may be obtained. “And since statistics can 
supply enlightenment only when they are used 
with real understanding, the endeavor has been 
to subject each type of data listed to impartial 
critical analysis, to point out the limitations as 
well as the value of each.” ° 
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Among the interesting and informative 
subjects analyzed in the work are such 
topics as family budgets in relation to wages, 
productivity as a criterion of wage increases, 
fringe benefits and their increasing economic 
importance, and “ability-to-pay” as a wage 
criterion. 


Industrial Relations Research 


Triple Audit of Industrial Relations. Dale 
Yoder, Herbert G. Heneman, Jr. and Earl F. 
Cheit. Industrial Relations Center, University 
of Minnesota, Minneapolis 14, Minnesota. 
1951. 77 pages. $1. 

The Triple Audit is the designation given 
to a rather special type of studies undertaken 
by the University of Minnesota Industrial 
Relations Center. The Triple Audit pro- 
posed a check that would compare three phases 
of industrial relations with established norms 
or benchmarks and note apparent consistent 
interrelationships. The three types of factors 
are: (1) relevant policies and practices of indi- 
vidual employers, unions and public agencies, 
(2) economic characteristics of employers 
and (3) employee reactions or behavior. 
Tentative findings from the pilot studies for 
the years 1948-1950 are described and illus- 
trate results that have become available 
through application of this research design. 
Results are reported in two groups including 
(1) findings for firms and (2) findings for 
employees. 


On the Tip of the Tongue 


Labor Law—300 Questions and Answers. 
Reginald Parker. Claridge Publishing Cor- 
poration, 300 Fourth Avenue, New York 10, 
New York. Second, revised edition, 1951. 
130 pages. $1. 

The first edition of this book was pub- 
lished in 1947 and the author has enlarged 
his text by the addition of more questions 
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and answers as well as the addition of the 
text of the Taft-Hartley and Wage and Hour 
Laws, which are reprinted in the appendix. 
The questions and the answers are grouped 
so as to afford knowledge of the background 
of labor law, how unions act as a group— 
defining their rights and responsibilities,— 
wages and hours, and enforcement. Au- 
thoritativeness is given the book by the 
fact that the questions and answers have 
been formulated out of judicial decisions. 


Labor Lectures 


Proceedings of New York University Fourth 
Annual Conference on Labor. Edited by 
Emanuel! Stein. Matthew Bender & Com- 
pany Inc., Albany 1, New York. 1951. 627 
pages. $8.50. 

This is a continuance of the conference on 
labor series. Articles used in this book 
formed the basis of several lectures de- 
livered at the New York University’s May, 
1951 conference. Many of the articles have 
been expanded beyond their lecture form 
and enjoy the advantage of footnote cita- 
tions. The “theme” of the fourth annual 
conference was “Labor in a Mobilization 
Economy.” 


Cold War Economics 


Economics of National Security. Edited 
by George A. Lincoln, William S. Stone and 
Thomas H. Harvey. Prentice-Hall, Inc., 
70 Fifth Avenue, New York 11, New York. 
1950. 601 pages. $6.65. 

This book employs the device of multiple 
authorship. The three editors who planned 
the book are, respectively, professor of social 
sciences, associate professor of social sci- 
ences and assistant professor of social sci- 
ences at the United States Military Academy. 
The contributors—all of whom are mem- 
bers of the Department of Social Sciences, 
United States Military Academy—are: 


H. Beukema S. H. Hays 

J. A. Bowman G. H. Holterman 
C. W. Clapsaddle C. L. Johnson 
T. L. Ceystal G. A. Lincoln 

R. N. Ginsburgh W. S. Stone 

J. S. Harnett R. J. Ulrich 

T. H. Harvey 


The book aims at surveying the nature 
of economic problems caused by the anti- 
aggression policy of our country and the 
related principles of national mobilization 
for hot war. 

This book covers economics based upon 
an assumption which many Americans re- 
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fuse to recognize. The editors, however, 
realize this and say that they make no at- 
tempt “to convert these individuals” to the 
present policy of United States security. 
The case for this book and its treatment 
of economics from this viewpoint is best 
stated by the editors in the chapter dealing 
with a look at the economic future. 

“Only by the development of unquestioned 

strength can fear of aggression be elimi- 
nated from the world. If the strength of 
the free world is beyond question, then 
there is no danger that communism will 
precipitate war. Our opponents are too 
wise to commit suicide. During the time 
that the strength of the free world is in 
question, however, the danger is always 
present that communism will underestimate 
that strength and the resolution to use it. 
Such underestimation could bring global 
war. : 
“. . . the United States, at the best, will 
live for the next decade at least in the state 
of ‘no peace, no war’. At the worst, the 
United States will be involved in atomic 
war. Peace, if a condition of continued 
conflict that at times involves limited mili- 
tary hostilities can be called peace, is pos- 
sible only through power. '. 

“The problem our country must solve is 
the wise, integrated employment of our 
economic, psychological, military, and politi- 
cal resources for a dual security purpose. 


“The outlook for the future, then, in- 
cludes economic programs to prepare against 
atomic war, to check piecemeal military ag- 
gression, and also to achieve healthy econo- 
mies in the free world. The development, 
acceptance, and continued support of these 
programs must be a product of our demo- 
cratic processes.” 





ARTICLES 





Organized Labor and the Common Law 
. - - A Boston attorney reviews the his- 
torical struggle of labor with the common 
law. He notes that certain court decisions 
on labor problems, handed down during the 
eighteenth and nineteenth centuries, which 
are today often criticized were rendered in 
tune with the times and in an endeavor “to 
further the interests of business and industry 
through the doctrine of free enterprise, 
which they interpreted in a manner they 
believed necessary for the welfare of soci- 
ety.” He reminds his readers that the 
courts of the present day are trying to 
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perform the same function —MacCormack, 
“Important Aspects of the Common Law 
Basis of the Labor Decision and Steps 
Towards the Development of a National 
Labor Policy,” Boston University Law Re- 
wew, April and June, 1951. 


Workmen’s Compensation: Best Protec- 
tion for Railroad Men? This article 
notes that most of the railroad workers 
in the United States, instead of being pro- 
tected by workmen’s compensation, are 
covered by the Federal Employers’ Liability 
Act. According to the author, that system 
has come in for repeated characterization 
by Supreme Court members as “crude; 
archaic,” “unjust” and “cruel and wasteful.” 
He suggests a properly drafted compensa- 
tion law to replace FELA, basing his plea 
on certain findings of the Railroad Retire- 
ment Board in a comparison of benefits 





the Senate Committee on 
Interstate Commerce in 1943.—Pollack, 
“Workmen’s Compensation for Railroad 
Work Injuries and Diseases,” Cornell Law 
Quarterly, Winter, 1951. 


Government Influence in Transportation 
Field . . . An attorney, examining federal 
regulation of private carriers, notes ICC 
surveillance of railroads’ granting prefer- 
ential allowances to industries performing 
their own spotting services at their plants 
has caused some to alter substantially “physi- 
cal layout and industrial procedures at their 
plants so as to permit continuous movement 
of cars to and from the various points of 
loading and unloading in the plant, and the 
commission then has permitted the railroads 
to switch these plants at their line-haul 
rates.” —Porter, “Federal Regulation of Private 
Carriers,” Harvard Law Review, April, 1951. 


made before 





LABOR LAW IN THE MAKING—Continued from page 871 





Under the provisions of this bill em- 
ployees with less than ten years of service 
are transferred to the Social Security Sys- 
tem. Those with at least ten years’ service 
shall receive benefits not less than what 
they would have received under the Social 
Security System. Further, annuities may 
be recomputed on the basis of additional serv- 
ice after the annuity had begun to accrue. 

The Senate had sought an increase of the 
tax base to $350, and a boost of the maxi- 
mum creditable compensation to $350 each 
month. The House proposed no change in 
the tax base of $300, nor any increase of 
the $300 monthly compensation. The 
amended bill follows the House proposals. 

Senator Lester Hill of Alabama, a mem- 
ber of the Labor and Public Welfare Com- 
mittee and an advocate of the bill, stated 
that the Railroad Labor Executives As- 
sociation, representing 80 per cent of the 
railroad employees, and the Brotherhood of 
Railroad Trainmen are in agreement with 
the provisions of this bill. The Association 
of American Railroads is also in accord 
with the amendments. 


Do Your Striking While You Work! 


A nonstoppage strike bill has been intro- 
duced in the House of Representatives by 
Representative Velde of Illinois, and sent 
to the House Committee on Education and 
Labor. The bill (H. R. 5449) is an out- 
growth of a series of three articles by Pro- 
fessor George W. Goble first appearing in 
the August and November, 1950 issues of Cur- 
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rent Economic Comment and later, revised and 
expanded, in the LABor LAw JourNAL, Febru- 
ary, 1951. 

The purpose of the bill is to provide a 
means of reducing the harmful effects of 
work stoppages and lockouts without im- 
pairing the relative bargaining positions of 
management and labor. 

According to the bill, management or la- 
bor may appeal to the National Labor Rela- 
tions Board for a nonstoppage strike order. 
If the Board is satisfied that a bona fide 
dispute exists, an order for work to con- 
tinue is made, and agreed-to penalties are 
in order. The Board acts as trustees for 
these penalties which are in the form of net 
profits, salaries and wages. Management is 
required to deposit one fifty-second of the 
previous year’s net earnings for each week 
of the strike. No strike benefits to manage- 
ment or labor are to be paid. A reduction 
of not less than 10 per cent is ordered de- 
ducted from the payroll on the salaries of 
all employees from the president of the 
company on down. If agreement is reached 
within 90 days the penalties are returned to 
the owners. Failure to reach an agreement 
would amount to forfeiture of the mmpounded 
funds to the United States Government. 
This process would be repeated every 90-day 
period until an agreement had been attained. 

The nonstoppage strike bill provides for 
continuing employment, and avoids demor- 
alization of workers from being inactive. 
The public is benefited since there is no 
curtailment in the production of goods. 
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News of Work 
and Working People 








Executives Join List 
of Labor Shortages 


Wanted—experienced managers un- 
der 40 and a long way from retirement. 


The increased tempo of the mobilization 
effort has in the last several months re- 
sulted in a nation-wide manhunt for scien- 
tific and technically skilled and semiskilled 
workers for industry. Latest of the work- 
ing groups to become an object of this con- 
tinuing search is that one which includes 
workers at the executive level. 

Topping the placement officials’ order of 
demand at the executive level are engineers, 
followed by chemists, production experts, 
sales managers, marketing and advertising 
executives, treasurers and controllers. Evi- 
dence of this difficulty in locating qualified 
executives can be found in the marked in- 
crease in newspaper advertisements recently. 

Placement specialists report, however, 
that one of their biggest problems is plac- 
ing applicants over 40 years old. Young 
men with wide experience who will not reach 
the retirement age for some time and, as a 
consequence, require replacements are those 
in greatest demand currently. 


Strikes— 
There are more of them, but they are 
getting shorter. 


That is the conclusion that can be drawn 
from a preliminary analysis prepared by the 
Department of Labor’s Bureau of Labor 
Statistics. The number of strikes, for ex- 
ample, climbed to 2,199 during the first six 
months of 1951—the highest total since 1947, 
On the other hand the idleness resulting 
from strikes in this period amounted to 
10,200,000 man-days—the lowest since 1945. 

The size of this decline in the number of 
man-days idle is better appreciated when 
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it is noted that the drop from the corre- 
sponding period in 1950 is 58 per cent. 
Although the number of stoppages which 
has occurred is the highest since 1947, the 
increase over the same period in 1950 has 
been only 3 per cent. 


Two large and prolonged strikes in the 
textile industry accounted for almost one- 
fourth of the idleness in the first half of 
1951. As a result the textile industry led 
all other industries in terms of idleness 
with 3,190,000 man-days. The only other 
industry which had as many as _ 1,000,000 
man-days of idleness was the transporta- 
tion, communication and other public utili- 
ties. In this group the widespread strike 
at major railroad terminals in late January 
and the strike of seamen in the latter half 
of June resulted in 45 per cent of the idleness. 


The number of strikes was not so highly 
concentrated in any one industry as was 
the case in man-days of idleness—the three 
groups with the largest number of stoppages, 
however, were the construction industry 
with 300, followed by mining with 278 and 
transportation, communication and other 
public utilities, 175. 

Again the dollar sign ranked foremost 
among the major issues in dispute during 
this period. Labelled monetary matters, they 
include wages, hours, pensions, insurance 
and other fringe benefits. These matters 
were primary issues in about half of the 
2,199 work stoppages and were further re- 
sponsible for approximately 75 per cent of 
the idleness. Working conditions and or- 
ganizational or interunion matters were 
important issues in over 25 and 23 per cent 
of the stoppages, and 17 and 10 per cent of 
the idleness, respectively. 


A check of the unions involved further 
shows that although AFL strikes accounted 
for 44 per cent of the stoppages, they were 
responsible for only 28 per cent of total 
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idleness. CIO unions, on the other hand, 
had fewer but more prolonged strikes, so 
that they accounted for 56 per cent of all 
idleness, even though they took part in only 
30 per cent of work stoppages. 


What Makes Higher 
Living Standards Possible 


Per capita production chart offers one 
clue. 


Each worker in the United States today 
produces three and one-half times the amount 
produced by a European worker. If the 
productivity per person in the United States 
and the individual European NATO (North 
Atlantic Treaty Organization) countries is 
further compared with their respective liv- 
ing standards, the relationship between the 
two becomes evident. 





This relationship between productivity 
and living standards can be observed in the 
chart (shown below) which appeared in the 
President’s Midyear Economic Report. The 
countries, for example, with the highest liv- 
ing standards—the United States, United 
Kingdom and France—similarly have the 
highest per capita production, whereas the 
countries which have the lower standards 
of living generally are found to have lower 
production per person. 


The United States, which enjoys the 
highest standard of living, had the highest 
per capita production in the first half of 
1951—$2,100. Similarly, the two European 
NATO countries with the highest stand- 
ards of living—the United Kingdom and 
France—produced at a rate higher than the 
average for other European countries—ap- 
proximately $800 and $700 per person, re- 





FREE ENTERPRISE—HIGH PRODUCTION=HIGHER LIVING STANDARDS 


(Production Per Person in United States and Europe) 
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Source: Midyear Economic Report of the President, July, 1951, page 9. Per capita gross 


national product is shown in prices of first half 1951, to eliminate the effect of price changes. 


European NATO (North Atlantic Treaty Organization) countries are: 
Luxembourg, Denmark, Italy, Norway, Portugal, 


Belgium, Netherlands, 


Great Britain, France, 


Iceland. (USA and 


Canada are the only other NATO countries.) Prewar is 1939 for USA, 1936-1939 for others. 
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spectively, whereas the average per person for 
other European countries was less than $500. 

Although per capita production has risen 
more than 50 per cent in the United States 
since World War II compared with only 5 
per cent in war-torn Europe, the pre-World 
War II figures show a similar (but less pro- 
nounced) relationship between the productivity 
in the NATO countries. Production per 
person in the United States then exceeded 
that of Europe’s by two and one-third times 
—$1,360 in the United States, $550 in Europe. 
Again as in 1951, the United Kingdom and 
France had per capita production figures 
which exceeded that of the other European 
NATO countries by about $200 and $300, 
respectively. 

The wartime destruction in European coun- 
tries, however, is without doubt reflected in 
the low per capita production figures of 
these countries today. 


Survey Indicates Employers’ 
Military Leave Policies 


Over two thirds have a complete mil- 

itary leave policy. 

A survey of 367 companies conducted by 
the Commerce and Industry Association of 
New York revealed that most companies 
have made some type of provision for em- 
ployees who leave for service. Only 21 of 
the companies stated that they have no 
military leave policy at all. On the other 
hand, 100 of the organizations have policies 
covering at least some of the phases and 
the remaining 255 have a complete military 
leave policy in operation. 


Wage Panel Reports on Health, 
Welfare and Pension Plans 


Majority recommends employer pay- 
ments not be offset against GWR-6 
increases. 


A special wage panel recently reported 
their recommendation that employer pay- 
ments made under present benefit plans and 
payments also made under GWR-6 should 
not be offset against increases permitted 
under GWR-6. Also included in the report 
are recommendations that: (1) under the 
wage program, pension plans be treated 
separately from health and welfare plans; 
(2) Board approval need not be had for 
establishing certain benefit plans, but would 
be necessary where plans exceeded the per- 
missible limits; (3) plans, not requiring 
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November Meetings of Labor Men 


Inter-Seminary Conference of the Na- 
tional Religion and Labor Foundation.—A 
meeting of the foundation will be held 
November 5-7 in the Hotel Commodore, 
New York, in conjunction with the national 
CIO convention. Many labor leaders, prom- 
inent laymen and the clergy are invited. 
One of the objects of the foundation is the 
encouragement of the formation of local 
religion and labor fellowships. 

International Union United Automobile 
Workers of America (AFL).—November 5 
at Cincinnati, Ohio. 

National Congress of Industrial Organi- 
zations.—November 5 at New York’ City. 

Asian Advisory Committee, Third Ses- 
sion (International Labor Organization).— 
November 10 at Geneva, Switzerland. 

One hundred seventeenth Session of the 
Governing Body of ILO, and its commit- 
tees.— November 14 at Geneva, Switzerland. 

Committee of Experts on Social Policy 
in Non-Metropolitan Territories (ILO).— 
November 26 at Geneva, Switzerland. 





prior approval, must be reported to the 
Board within 60 days of their adoption; and 
(4) a special committee be set up for re- 
viewing plans and making recommendations 
to the Board. 

The panel, appointed in August by the 
Wage Stabilization Board to work with the 
Board in developing a stabilization policy 
and to conduct a study of health, welfare 
and pension plans, consists of an equal 
number of public, industry and labor repre- 
sentatives. 


Second-Quarter Corporate Profits 


Lower profits reflect higher costs and 
higher taxes. 


Corporate profits before taxes were at 
the seasonally adjusted annual rate of $45.4 
billion in the second quarter of this year. 
The tax liability computed at new higher 
rates for the second quarter is $27 billion 
(at annual rate), leaving profits after taxes 
at $18.4 billion, or about 7 per cent of the 
national income. When adjusted to a 
national income basis to exclude the effects 
of inventory profits which resulted from the 
rising price level, earnings before taxes were 
about the same for the first quarter as the 
second quarter of 1951. The foregoing is 
based on Department of Commerce figures. 
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THE DEVELOPING LAW—Continued from page 806 








There is some support for the Board’s 
conclusion in the legislative history of Sec- 
tion 8 (b) (1) (A); but, as usual, the legis- 
lative history is far from clear; indeed, it 
challenges as much as it supports the 
Board’s conclusion. For example, the Sen- 
ate Report states that “the committee heard 
many instances of union coercion of em- 
ployees such as that brought about by 
threats of reprisal against employees and 
their families in the course of organizing 
campaigns; also direct interference by mass 
picketing and other violence.” ” Emphasiz- 
ing this language, the Board holds that 
Section 8 (b) (1) (A) outlaws only the types 
of union action which the Senate Report 
cited as examples. But the Board refuses 
to give weight to other statements in the 
Senate Report—statements which suggest 
that unions were to be denied generally any 
coercive devices which had been denied to 
employers under Section 8 (1) of the Wag- 
ner Act. One statement, in fact, says as 
much: “Since this bill establishes the prin- 
ciples of unfair labor practices on the part 
of unions, we can see no reason whatever 
why they should not be subject to the same 
rules as the employers.” ™ 

In the light of this last statement, it 
seems perfectly clear that there is as much 
ground in the legislative history for holding 
organizational picketing a form of unlawful 
coercion as there is for holding a threat of 
discharge such a form of coercion. And if 
there is legislative support for such a holding, 
it would seem that the holding should be forth- 
coming—unless such a result would be con- 
trary to the general policies of the NLRA. 
Perhaps such a holding would be contrary to 
the policies of the Wagner Act. But that 
is not the relevant statute. The question is 
whether or not the holding would be incon- 
sistent with Taft-Hartley policies. Section 
7’s guarantee of the right to refuse to en- 
gage in organizing activities would seem 
to answer the question. 

Once again, however, the conclusion 
which must be reached, on the basis of 
existing rulings, is that there is no relief 
where a minority union, or a union which 
represents no employees, engages in picket- 
ing for recognition or, what amounts to the 
~% Report cited, footnote 1, at pp. 50-51; 2 
Legislative History of the LMRA, 1947, pp. 456- 
457. 

21 See footnote 20. 

2 Cf. Humphrey v. Local 138, I. B. T., 17 
LABOR CASES { 65,315 (DC N. Y., 1949); Douds 
v. Wholesale &€ Warehouse Workers, 17 LABOR 
CASEs { 65,468 (DC N. Y., 1949). 
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game thing, organizational picketing. There 
is no relief, under the NLRA, notwithstand- 
ing the fact that such picketing conflicts 
rather clearly with the act’s policies favor- 
ing both employers and nonunion employees. 


Still another section of the Taft-Hartley 
Act seemed at first to hold out to em- 
ployers a promise of relief against picket- 
ing for recognition by a nonrepresentative 
union. The promise referred to here was 
buried in the implications of Section 8 (b) (4). 
Section 8 (b) (4) (C) indisputably made it 
an unfair practice for a union to strike or 
picket for recognition where another union 
had been certified as exclusive bargaining 
representative in the appropriate bargaining 
unit, thus indicating the continuing Con- 
gressional preoccupation with maintaining 
the integrity of the principle of majority 
representation.” But it is clear that sub- 
division (C) was not concerned with the 
case of picketing for recognition where no 
other union had been certified. 


Yet, the fact that subdivision (C) was 
not concerned with that case does not nec- 
essarily mean that no other provision was 
so concerned. In fact, as has been argued 
previously by this writer,” subdivision (A) 
of Section 8 (b) (4), when read in conjunc- 
tion with the proviso to 8 (b) (4), seems to 
outlaw all forms of minority picketing. 


Here, too, however, the promised possi- 
bility of relief against minority picketing 
for recognition has proved sterile. ~One of 
the federal courts of appeals, it is true, held 
that stranger or minority picketing for 
recognition violated subdivision (A).* But 
the Supreme Court, reversing that court of 
appeals, has settled the question by holding 
that direct minority or stranger picketing, 
located near the premises of the employer 
from whom the union is demanding recog- 
nition, is not the type of conduct at which 
Section 8 (b) (4) (A) was aimed.” With 
the Second Circuit’s recent extension of 
that holding on the books,” it would seem 
that there is no point any longer in urging 
the adoption of a contrary approach, even 
though, when the problem of stranger or 
minority picketing is viewed as a whole, it 
appears that Congressional intent has been 


~~~ 23 | Labor Law Journal 1075 (November, 1950). 


2% International Rice Milling Company v. 
NLRB, 18 LABOR CASEs § 65,848 (CA-5, 1950). 

2319 LABOR CASES { 66,346, 341 U. S. 665 
(1951). 

2% NLRB wv. Service Trade Chauffeurs, 20 
LABOR CASEs { 66,500 (CA-2, 1951). 
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rather flagrantly abandoned by the Board 
and the courts. 

The upshot of it all is that such picketing 
is as immune at present as it was before the 
enactment of the Taft-Hartley Act. This 
fact, of course, is not significant. It be- 
comes so only when one considers the vari- 
ous facets of the Taft-Hartley Act which 
at least seemed to be addressed to the out- 
lawing of stranger or minority picketing 
for recognition: First, there was the new 
provision giving employers a right to peti- 
tion for an election when only one union 
sought recognition; ™ second, there was the 
new outlawing of union coercion addressed 
to employees who had, exercising their free 
choice, declined to become union mem- 
bers; ™ third, there was the implication of 
the 8 (b) (4) proviso, suggesting that 
strikes and picketing were permitted only 
to majority unions.” 

Each of these provisions, when written 
into the law, were thought of as corrections 
of inequities; put another way, they were 
thought to reflect the “pro-employer” bias 
of the Eightieth Congress. Yet, all have 
proved unavailing to provide relief against 
minority picketing for recognition. The 
irony of the situation becomes most pointed 
when one considers that the law in this 
area is about the same today, under Taft- 


Hartley, as it was under the Wagner Act. 
Under the Wagner Act, it will be remem- 
bered, the NLRB had held, in the case of 
Thompson Products, Inc.,” that a union which 
struck for recognition in defiance of an 
existing certification was not engaging in a 
protected concerted activity. There is a 


difference, of course: Under the .Taft- 
Hartley Act, such a strike is in itself an 
unfair practice and may immediately be 
enjoined,” while under the Wagner Act the 
only sanction against such a strike lay in 
the employer’s right to discharge the strik- 
ers. Thus, under Taft-Hartley the em- 
ployer secures positive relief which was not 
available under the Wagner Act. 

However, this additional relief may be 
more than offset by the possibility that 
today other forms of relief—forms available 
during the Wagner Act era—are no longer 
available. The reference here is to the fact 
that, in some states, interstate employers 
who were being picketed by minority unions 


could get relief before the passage of the 
Taft-Hartley, Act from state courts even 
though no other union had been certified. 
We know now that such picketing is not 
an NLRA unfair labor practice, that the 
NLRB will give no relief against such 
picketing. That being the case, the exclu- 
sive NLRB jurisdiction defined in Section 
10 (a) does not pre-empt the jurisdiction of 
state courts and labor relations boards 
where a minority union pickets for recogni- 
tion. But recent decisions of the United 
States Supreme Court suggest that other 
features of the federal law may operate to 
block the access of interstate employers to 
state courts and agencies for relief against 
such traditional union concerted action as 
that under discussion.” The Supreme Court 
advances two theories in these recent cases: 
first, that the states are not empowered, in 
connection with interstate employers, to 
regulate concerted action which falls within 
the general protection of Section 7 of the 
NLRA;; second, and this is more implied 
than stated in the opinions, that the Con- 
gress has totally occupied the field of regu- 
lating strikes, picketing and boycotts—so 
much so that there is no room for state 
regulation of those subjects. 


HERE are those who argue that the 

trend of decision in the Supreme Court 
suggests, and rightly so, that minority 
picketing for recognition represents one of 
the types of action which, while not pro- 
hibited by the NLRA, is no longer subject 
to state regulation.” The Missouri Supreme 
Court disagrees, having enjoined minority 
picketing of an interstate employer.“ On 
the other hand, the New York Appellate 
Division has recently dismissed such a case, 
on the ground that its jurisdiction has been 
pre-empted by the Taft-Hartley Act, as in- 
terpreted by the Supreme Court.” 


If the New York Appellate Division’s 
approach is the correct one, we find our- 
selves with not one paradox, but two. Not 
only has the allegedly “pro-employer” Taft- 
Hartley Act proved sterile as regards relief 
for one of the inequities at which, presum- 
ably, it had been aimed, but, and vastly 
more significant, it has been the means 
whereby pre-existing forms of relief have 
been vitiated. 





7 Taft-Hartley Act, Sec. 9 (c) (1) (B). 

8 Taft-Hartley Act, Sec. 8 (b) (1) (A). 

2” For development of this point, see 1 Labor 
Law Journal 835 and 1075 (August and Novem- 
ber, 1950). 

%® 72 NLRB 886 (1947). 

*1 Cf. the cases cited in footnote 22. 

%2 Especially UAW-CIO v. O’Brien, 339 U. S. 
454 (1950), and Amalgamated Association of 
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Street Electric Railway Employees v. WERB, 
19 LABOR CASES { 66,193 (1951). 

% Cox and Seidman, ‘‘Federalism and Labor 
Relations,’’ 64 Harvard Law Review 211, 225 
(1950). 

% Kincaid-Webber Motor Company v. 
20 LABOR CASES { 66,424 (1951). 

% Goodwins, Inc. v. Hagedorn, 
CASEs § 66,409 (1951). 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6 for 12 monthly issues. Write for sample copy. 





Recent Tax Topics: 
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Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 
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Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
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Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send Recent Issues Discussed: 
for a sample copy. Dram shop legislation 
Excess liability 
Unlicensed insurers 
Misstatement of age 
Subrogation 


Comparative negligence 
Obligation to defend 
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A LOOK BACK 


—to November, 1916 


W E LOOK BACK this month to 
what may seem a rather insignificant event in November of 
1916. We give prominence to it here because it is symptomatic 
of the confusion that can exist regarding the nature of work 
itself. The very nature of the directive, “In the sweat of thy 
face shalt thou eat bread,” is lost in a legal labyrinth of rights 
and duties. So we find a labor convention on this November 
day taking vehement exception to the inferences in a court's 
decision that labor must be considered property or lose its 
rights before the bar. 


The fervor of the convention stems from the “insult” to 
labor's newly won recognition as expressed in the Clayton Act: 
“the labor of a human being is not a commodity or article of 
commerce.” 


ry. 

l HE DECISION attacked was that 
of Bogni v. Perotti, 112 N. E. 853 (Mass.), in which two rival 
unions were involved. It was not one brought by capital, but 
was a case brought by members of a union against members of 
another union. The defendants, it was alleged, had attempted 
to deprive the plaintiff hod carriers of their employment. Un- 
lawful pressure was used, the plaintiffs said, and employers 
were intimidated by strikes whenever plaintiffs were employed. 
Massachusetts, among other states, had passed an anti-injunc- 
tion bill. The court declared the Massachusetts anti-injunc- 
tion statute unconstitutional because if labor was not property 
or a commodity then no protection could be afforded it. 


ry. 

I HE DECISION prompted a resolu 
tion of the November labor convention: ‘We therefore recom- 
mend that any injunctions dealing with the relationship of 
employer and employee and based upon the dictum ‘Labor is 
Property’ be wholly and absolutely treated as usurpation and 
disregarded let the consequences be what they may.” The con- 
vention delegates in a very human and confused manner declared 
all judges incompetent who judged labor as property, and con 
sequently also negated all political-economy theory since the 
time of Adam Smith, who had written: “ 
fore, never varying in its own value, is alone the ultimate and 
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real standard by which the value of all commodities can at all 
times and places be estimated and compared.” 




















